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WEDNESDAY, AUGUST 16, 1978 




FEDERAL GRANT PROGRAMS 

Announcing a New Weekly Feature 

To assist readers wishing to keep abreast of federally funded 
grant programs, the FEDERAL REGISTER has added a new 
listing to the weekly Reminders section published every 
Wednesday. The Wednesday Reminders section will now in¬ 
clude a listing of grants related documents published in the 
FEDERAL REGISTER during the previous week. 




SUNSHINE ACT MEETINGS. 

. 36339 

FORMULA GRANT PROVISIONS 



Justice/LEAA publishes final guidelines revision for implemen¬ 
tation as required by the Juvenile Justice and Delinquency 
Prevention Act Amendments of 1977 (Part III of this issue). 36402 

EMERGENCY SCHOOL AID 

HEW/OE makes its grant appeals process applicable to deci¬ 
sions to suspend, terminate or void assistance. 36250 

INCOME TAX 

Treasury/IRS provides temporary regulations for executors of 
estates of decedents who die after 12-31-76... 36244 

FEDERAL CREDIT UNIONS 

NCUA allows sale of guaranteed student loans by members to 
the Student Loan Marketing Association; effective 8-16-78.... 36239 

POLITICAL BROADCASTING AND 
CABLECASTING 

FCC issues notice restating and summarizing the statutes, 
Commission’s rules and policies, and decisions of the courts 
and the Commission relating to broadcasts and cablecasts by 
or about candidates for public office (Part II of this issue). 36342 

GASOLINE RATIONING PLAN 

DOE/ERA extends comment period to 10-3-78 on proposed 
contingency plan for Congressional approval. 36280 

COTTON LOAN PROGRAMS 

USDA/CCC sets forth strength tests and construction require¬ 
ments for square knot type wire ties and crosshead type ties; 
effective 8-16-78..._.. 36236 


CONTINUED INSIDE 





























AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK 

The following agencies have agreed to publish all documents on two assigned days of the week (Monday/ 
Thursday or Tuesday/Friday). This is a voluntary program. (See OFR notice 41 FR 32914, August 6, 1976.) 


Monday 

Tuesday 

Wednesday 

Thursday t 

Friday 

DOT/COAST GUARD 

USDA/ASCS 


DOT/COAST GUARD 

USDA/ASCS 

DOT/NHTSA 

USDA/APHIS 


DOl/NHTSA 

USDA/APHIS 

DOT/FAA 

USDA/FNS 


DOT/FAA 

USDA/FNS 

DOT/OHMO 

USDA/FSQS 


DOT/OHMO 

USDA/FSQS 

DOT/OPSO 

USDA/REA 


DOT/OPSO 

USDA/REA 

CSA 

CSC 


CSA 

CSC 


LABOR 



LABOR 


HEW/FDA 



HEW/FDA 


Documents normally scheduled for publication on a day that will be a Federal holiday will be published the next work d.iv 

,0 10 Comments on this program are still invited. Comments should be submitted to the Day-of-the-Week Program Coordinator. Office 
of the Federal Register, National Archives and Records Service. General Services Administration, Washington. D C. 2U4Uo 


NOTE: As of August 14,1978, Community Services Administration (CSA) documents are being assigned to the Monday/ThurscLy 
schedule. 


o. 




% 

41 

1 

u 


Published dally. Monday through Friday (no publication on Saturdays, Sundays, or on official Federal 
holidays), by the Office of* the Federal Register. National Archive-, and Records Service Cieneral Services 
Administration. Washington, DC 20408. under the Federal Register Act t49 Slat 500, as amended; 44 UbC. 
Ch. 15i and the regulations of the Administrative Committee of the Federal Register 1 1 C'FR Ch I) Distribution 
is made only by the Superintendent of Documents. U.S Government Printing Olfice, Washington. DC. 20402. 

The Federal Register provides a uniform system for making available to the public regulations and legal notices issued 
bv Federal agencies. These Include Presidential proclamations and Executive orders and Federal agency documents having 
General applicability and legal eiTect. documents required to be published by Act of Congress and other Federal agenev 
documents of public interest. Documents are on file for public inspection in the Office of the Federal Register the day before 
they are published, unless earlier filing is requested by the issuing agency. 


**<£&+* 


The Federal Register will be furnished bv mall to subscribers, free of postage, for $5 00 per month or $50 per year, payable 
in advance The charge for Individual copies is 75 cents for each issue, or 76 cents for each group of pages as actually bound. 
Remit check or money order, made payable to the Superintendent of Documents. U.S Government Pruning Olfice, WashUigton. 
D C. 20402. 


There are no restrictions on the republlcation of material appearing in the Federal Register. 
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INFORMATION AND ASSISTANCE 

Questions and requests for specific information may be directed to the following numbers. General inquiries may be 
made by dialing 202-523-5240. 


FEDERAL REGISTER, Daily Issue: 

Subscription orders (GPO). 202-783-3238 

Subscription problems (GPO). 202-275-3050 

“Dial - a - Reg” (recorded sum¬ 
mary of highlighted documents 
appearing in next day’s issue). 

Washington, D.C. 202-523-5022 

Chicago. Ill. 312-663-0884 

Los Angeles, Calif. 213-688-6694 

Scheduling of documents for 202-523-3187 

publication. 

Photo copies of documents appear- 523-5240 

ing in the Federal Register. 

Corrections. 523-5237 

Public Inspection Desk. 523-5215 

Finding Aids. 523-5227 

Public Briefings: “How To Use the 523-3517 

Federal Register.” 

Code of Federal Regulations (CFR).. 523-3419 

523-3517 

Finding Aids. 523-5227 


PRESIDENTIAL PAPERS: 

Executive Orders and Proclama- 523-5233 

tions. 

Weekly Compilation of Presidential 523-5235 

Documents. 

Public Papers of the Presidents. 523-5235 

Index. 523-5235 

PUBLIC LAWS: 

Public Law dates and numbers. 523-5266 

523-5282 

Slip Laws. 523-5266 

523-5282 

U.S. Statutes at Large. 523-5266 

523-5282 

Index. 523-5266 

523-5282 

U.S. Government Manual . 523-5230 

Automation. 523-3408 

Special Projects. 523-4534 


HIGHLIGHTS—Continued 


MANDATORY PETROLEUM ALLOCATIONS 

DOE/FERC announces 9-15-78 as comment due date and 
9-22-78 as hearing date for proposed final rule on allocation 
and pricing of propane and other natural gas liquids. 36264 

DEPORTATION PROCEEDINGS 

Justice/INS amends regulations respecting the setting of hear¬ 
ing dates; effective 8-16-78 . 36238 


IMPROVING GOVERNMENT REGULATIONS 

Administrative Conference of the U.S. issues a guide to 
agency reports under Executive Order 12044 (Part IV of this 


issue). 36412 

PADC adopts procedures previously published in accordance 
with Executive Order 12044 . 36336 

RECOMBINANT DNA RESEARCH 

HEW/Secy announces hearing on 9-15-78 for NIH proposed 
revised guidelines . 36329 


TELEPHONE COMPANY—CABLE TELEVISION 
“CROSS OWNERSHIP RULES” 

FCC proposes revision of the processing policies for waivers; 


comments by 9-18-78......... 36285 

CERTAIN AUTOMOTIVE AND MOTORCYCLE 
REPAIR MANUALS FROM THE UNITED 
KINGDOM 

ITC initiates inquiry and hearing .... 36335 


STANDARD HOUSEHOLD INCANDESCENT 
LAMPS (BULBS) FROM HUNGARY 

ITC initiates inquiry and hearing. 36336 

LEVELS FOR NEW MULTIFIBER AGREEMENT 
WITH MALAYSIA 

CITA establishes import restraint levels for certain cotton, 
wool, and man-made fiber textile products. 36297 

MEETINGS— 

EPA: Proposed schedule for rulemaking under the Resource 
Conservation and Recovery Act of 1976 (RCRA). 

9-15-78. 36323 

Interior/SMRE: Advisory Committee, 8-28 and 8-29-78 . 36335 

SBA: Region III Advisory Council, 9-14 and 9-15-78. M ... 36336 

AMENDED MEETING— 

HEW/OE: National Advisory Committee on Black Higher 
Education and Black Colleges and Universities, 

9-11-78. 36326 


CHANGED MEETING— 

SBA: Region VII Advisory Council Executive Board, 


.36337 


SEPARATE PARTS OF THIS ISSUE 


Part II, FCC... 36342 

Part III, Justice/LEAA 36402 

Part IV, Administrative Conference of the U.S. 36412 
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contents 


ADMINISTRATIVE CONFERENCE OF 
UNITED STATES 

Notices 

Improving Government regula¬ 
tions; guide to agency re¬ 


ports. 36412 

AGRICULTURAL MARKETING SERVICE 
Rules 

Milk marketing orders: 

Neosha Valley. 36235 


AGRICULTURE DEPARTMENT 

See Agricultural Marketing Serv¬ 
ice; Commodity Credit Corpo¬ 
ration; Forest Service. 

ARMY DEPARTMENT 
See Engineers Corps. 

CIVIL AERONAUTICS BOARD 
Notices 

Hearings , etc.: 

Alaska Airlines et al. 36294 

COMMERCE DEPARTMENT 

See Industry and Trade Admin¬ 
istration; National Oceanic 
and Atmospheric Administra¬ 
tion. 

COMMODITY CREDIT CORPORATION 
Rules 

Loan and purchase programs: 


Cotton . 36236 

CUSTOMS SERVICE 
Notices 

Preclearance operations; excess 
cost reimbursement. 36337 

DEFENSE DEPARTMENT 


See also Engineers Corps. 

Rules 

Simplification of regulations. 36245 

ECONOMIC REGULATORY 
ADMINISTRATION 

Proposed Rules 

Gasoline, contingency rationing 
plan, extension of time to file 
written comments. 36280 

EDUCATION OFFICE 

Rules 

Emergency school aid: 

Grant appeals process; assist¬ 
ance termination grounds 
and procedures, etc. 36250 

Notices 

Meetings: 

Black Higher Education and 
Black Colleges and Universi¬ 
ties National Advisory Com¬ 
mittee; additional session. 36326 


ENDANGERED SPECIES SCIENTIFIC 
AUTHORITY 

Proposed Rules 

Export findings: 

Bobcat, lynx, river otter, and 
American ginseng; revision 
and extension of time; cor¬ 
rection . 36293 

ENERGY DEPARTMENT 

See Economic Regulatory Ad¬ 
ministration; Federal Energy 
Regulatory Commission; 
Hearings and Appeals Office, 
Energy Department. 

ENGINEERS CORPS 

Proposed Rules 

Danger zone regulations: 

San Miguel Island, Calif. 36283 

ENVIRONMENTAL PROTECTION AGENCY 

Rules 

Air quality implementation 
plans; approval and promul¬ 
gation; various States, etc.: 

California (2 documents). 36245 

36247 

Toxic substances: 

Health and safety study re¬ 
porting; submittal of studies 
for consideration by TSCA 
Interagency Testing Com¬ 
mittee; correction. 36249 

Proposed Rules 

Air quality implementation 
plans; approval and promul¬ 
gation; various States, etc.: 
Maryland; extension of time .. 36283 

Air quality implementation 
plans; enforcement by State 
and Federal governments 
after statutory deadlines: 

Maine. 36284 

Notices 

Air quality implementation 
plans; approval and promul¬ 
gation: 

Prevention of significant air 
quality deterioration (PSD); 


application denied. 36322 

Meetings: 

Resource conservation and re¬ 
covery; solid and hazardous 

waste management. 36323 

Water pollution control; dis¬ 
charge of pollutants: 

Indiana. 36323 

Water pollution control; safe 
drinking water; public water 
systems designations: 

Connecticut and Maine. 36324 


FEDERAL COMMUNICATIONS 
COMMISSION 

Proposed Rules 

Telephone companies: 

Cross ownership rules, tele¬ 
phone company—cable tele¬ 


vision; processing policies 
for waivers. 36285 

Notices 

Hearings, etc.: 

Central Alabama Broadcast¬ 
ers. Inc . 36324 

Political broadcasting and cable- 
casting primer; summary of 
statutes. Commission rules 
and policies, and court deci¬ 
sions. 36342 

FEDERAL ENERGY REGULATORY 
COMMISSION 


Proposed Rules 

Petroleum allocation and price 
regulations, etc.: 

Propane and other natural gas 
liquids; hearing and in¬ 
quiry. 36264 

Notices 

Hearings, etc.: 

Alabama-Tennessee Natural 

Gas Co. et al. 36299 

Arizona Public Service Co. (2 

documents). 36300 

Arkansas Louisiana Gas Co .... 36301 
Bass Enterprises Production 

Co. 36301 

Central Power & Light Co. 36302 

Columbia Gas Transmission 
Corp. (3 documents).. 36302, 36303 

Cordillera Corp. 37303 

Des Arc, Ark., City of, et al .... 36303 
Dorchester Gas Producing Co. 

et al. 36303 

El Paso Natural Gas Co. 36304 

El Paso Electric Co . 36305 

Finadel, Inc. 36305 

Florida Gas Transmission Co. 36305 

Florida Power & Light Co. 36306 

Go Distribution Co. 36306 

Illinois Power Co. (2 docu¬ 
ments). 36306 

Iowa Electric Light & Power 

Co. 36307 

Indianapolis Power & Light 

Co. 36307 

Lake Superior District Power 

Co. 36308 

Mississippi River Transmis¬ 
sion Corp . 36308 

Montana Power Co. 36309 

Nevada Power Co. (2 docu¬ 
ments). 36309 

Northwest Pipeline Corp. (2 

documents). 36310 

Public Service Co. of Indiana. 36311 
Public Service Co. of New 

Mexico. 36311 

Public Utility District No. 2 of 

Grant County, Wash. 36311 

Rosett, Jesse Franklin. 36308 

Southern California Edision 

Co. 36312 

Southern Natural Gas Co. (2 

documents). 36312 

Stone, J. G., et al. 36313 


iv 
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CONTENTS 


Texas Eastern Transmission 


Corp. (3 documents).36313- 

36320 

Transcontinental Gas Pipe 
Line Corp (3 documents). 36320, 

36321 

Union Light, Heat & Power 

Co. 36321 

United Gas Pipe Line Co. 36321 

Valley Gas Transmission, 

Inc. 36322 

Wisconsin Electric Power 

Co. 36322 

Woods Exploration <fe Produc¬ 
ing Co. et al. 36322 


FEDERAL INSURANCE ADMINISTRATION 
Rules 

Flood insurance; special hazard 
areas: 

California et al. (3 documents) 36241- 

36243 

Illinois et al. 36244 

FEDERAL RESERVE SYSTEM 
Proposed Rules 

Bank holding companies: 

Check verification services; 
extension of comment peri¬ 
od. 36281 

FEDERAL TRADE COMMISSION 
Proposed Rules 

Consent orders: 

Coventry Builders. Inc., et al.. 36281 

FISH AND WILDLIFE SERVICE 
Rules 

Fishing: 

Flint Hills National Wildlife 

Refuge, Kans. 36262 

Hunting: 

Big Lake National Wildlife 

Refuge, Ark. 36257 

Catahoula National Wildlife 
Refuge. La. (2 documents) .. 36253, 

36257 

Eufaula National Wildlife 

Refuge, Ga. 36262 

Flint Hills National Wildlife 
Refuge, Kans. (4 docu¬ 
ments). 36251, 36252 

Hillside National Wildlife Ref¬ 
uge, Miss. (3 documents). 36255, 

36256. 36258 

Holla Bend National Wildlife 

Refuge, Ark. 36253 

Lacassine National Wildlife 

Refuge, La. 36258 

Noxubee National Wildlife 
Refuge, Miss. (3 docu¬ 
ments). 36254, 36257, 36259 

Sabine National Wildlife Ref¬ 
uge, La. 36259 

Seney National Wildlife Ref¬ 
uge, Mich. 36260 

Wapanocca National Wildlife 

Refuge, Ark. 36260 

Wheeler National Wildlife 
Refuge. Ala (2 documents).. 36255, 

36256 


White River National Wildlife 
Refuge, Ark. (3 docu¬ 
ments). 36254, 36260. 36261 

Yazoo National Wildlife Ref¬ 
uge, Miss. 36261 

Notices 

Endangered and threatened spe¬ 
cies permits, applications (7 
documents). 36330, 36331, 36332 

Marine mammal applications, 
etc.: 

Vancouver Public Aquarium... 36332 

FOREST SERVICE 

Rules 

Livestock, unauthorized; im¬ 
poundment and disposal. 36245 

GEOLOGICAL SURVEY 

Notices 

Environmental statements; 
availability, etc.: 

Coal Resources Development, 


Southern Utah. 36333 

Spring Creek Mine, Big Horn 
County, Mont. 36333 


HEALTH, EDUCATION, AND WELFARE 
DEPARTMENT 

See also Education Office, Na¬ 
tional Institutes of Health. 

Rules 

Grant appeals process: 

Emergency school aid; assist¬ 
ance termination grounds 


and procedures, etc. 36249 

Notices 

Information collection and data 
acquisition activity, descrip¬ 
tion; inquiry. 36326 


HEARINGS AND APPEALS OFFICE, 
ENERGY DEPARTMENT 

Notices 

Applications for exception, etc.; 
cases filed. 36298 

HOUSING AND URBAN DEVELOPMENT 
DEPARTMENT 

See Federal Insurance Adminis¬ 
tration. 

IMMIGRATION AND NATURALIZATION 
SERVICE 

Rules 

Immigration regulations: 

Alien deportation proceed¬ 
ings; scheduling hearings .... 36238 
Ports of entry, preinspection 
stations, and service offices; 
opening and closing. 36237 

INDUSTRY AND TRADE ADMINISTRATION 

Notices 

Scientific articles; duty free en¬ 


try: 

Dartmouth College. 36295 

SRI International . 36295 


INTERIOR DEPARTMENT 

See also Fish and Wildlife Serv¬ 
ice; Geological Survey; Na¬ 


tional Park Service; Surface 
Mining Reclamation and En¬ 
forcement Office. 

Notices 

Environmental statements; 
availability, etc.: 

Challis Grazing Unit, Idaho ... 36334 
INTERNAL REVENUE SERVICE 
Rules 

Income taxes: 

Foreign personal holding com¬ 
pany income; form 958 rein¬ 


stated; correction. 36244 

Information returns for carry¬ 
over basis property. 36244 


INTERNATIONAL TRADE COMMISSION 
Notices 

Import investigations: 

Automotive and motorcycle 
repair manuals from United 


Kingdom... 36335 

Rayon staple fiber from 

Belgium; correction. 36335 

Standard household incandes¬ 
cent lamps (bulbs) from 
Hungary. 36336 


INTERSTATE COMMERCE COMMISSION 
Notices 

Motor carriers: 

Temporary authority applica¬ 


tions; correction. 36337 

Transfer proceedings. 36337 

Railroad operation, acquisition, 
construction, etc.: 

Burlington Northern Inc. 36337 

JUSTICE DEPARTMENT 

See Immigration and Natural¬ 
ization Service; Law Enforce¬ 
ment Assistance Admin¬ 


istration. 

LAND MANAGEMENT BUREAU 
Notices 

Applications , etc.: 

New Mexico. 36329 

Motor vehicles, off road, etc.; 
area closures: 

Oregon. 36330 

LAW ENFORCEMENT ASSISTANCE 
ADMINISTRATION 

Notices 

Juvenile justice and delin¬ 
quency prevention grants; 
guideline revision. 36402 

NATIONAL CREDIT UNION 
ADMINISTRATION 

Rules 

Federal Credit Unions: 


Sale of student loans. 36239 

NATIONAL INSTITUTES OF HEALTH 
Notices 

Recombinant DNA research; re¬ 
vised guidelines; hearing. 36329 
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NATIONAL OCEANIC AND ATMOSPHERIC 
ADMINISTRATION 

Rules 

Information disclosure and 
NOAA employee testimony; 
policies and procedures —.. 36240 

Marine mammals: 

Tuna, yellowfin, commercial 
fishing operations; exemp¬ 
tion of certain countries 
from importation prohibi- - 
tions; New Zealand. 36263 

NATIONAL PARK SERVICE 

Notices 

Boundary establishment, de¬ 
scriptions. etc.: 

Perry's Victory and Interna¬ 
tional Peace Memorial. 36332 

Tuskegee Institute National 
Historic Site.-. 36332 


NATIONAL SCIENCE FOUNDATION 
Notices 

Committees; establishment, re¬ 
newals. terminations, etc.: 
Post-International Phase of 
Ocean Drilling (IPOD) Sci¬ 
ence Advisory Committee.... 36336 

PENNSYLVANIA AVENUE DEVELOPMENT 
CORPORATION 

Notices 

Improving Government regula¬ 
tions; procedures adopted....... 36336 

SMALL BUSINESS ADMINISTRATION 


Notices 

Meetings, advisory councils: 

Region HI. Richmond. 36336 

Region VII, Kansas City; date 
change. 36337 


SURFACE MINING RECLAMATION AND 
ENFORCEMENT OFFICE 

Notices 

Mining and Mineral Resources 
Research Institutes; designa¬ 
tion; request for informa¬ 
tion ............. 36335 

TEXTILE AGREEMENTS IMPLEMENTATION 
COMMITTEE 

Notices 

Cotton, wool, and man-made 
textiles: 

Malaysia. 36297 

Textile and apparel categories; 
correlation with Tariff Sched¬ 
ules of U.S.; correlation 
changes. 36297 

TREASURY DEPARTMENT 

See Customs Service; Internal 
Revenue Service. 


.1 
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list of cfr ports offected In tfiis Issue 


The following numerical guide is a list of the parts of each title of the Code of Federal Regulations affected by documents published in today’s issue. A 
cumulative list of parts affected, covering the current month to date, follows beginning with the second issue of the month. 

A Cumulative List of CFR Sections Affected is published separately at the end of each month. The guide lists the parts and sections affected by documents 
published since the revision date of each title. 


7 CFR 

1071. 36235 

1427. 36236 

8 CFR 

100. 36237 

103. 36238 

204. 36238 

212. 36238 

242. 36238 

10 CFR 

Proposed Rules: 

205. 36234 

211 . 36264 

212 . 36264 

500. 36280 

12 CFR 

701. 36239 

Proposed Rules: 

225. 36281 

15 CFR 

909. 36240 

16 CFR 

Proposed Rules: 

13.r.. 36281 

24 CFR 

1915 (4 documents). 36241-26243 

26 CFR 

1. 36244 

7. 36244 


32 CFR 


44. 36245 

49. 36245 

56 . 36245 

57 . 36245 

63 . 36245 

64 . 36245 

71 . 36245 

72 . 36245 

83 . 36245 

84 . 36245 

86. 36245 

93. 36245 

95 . 36245 

96 . 36245 

120..« 36245 

123. 36245 

125. 36245 

136. 36245 

139. 36245 

142. 36245 

158. 36245 

173. 36245 

178. 36245 

210. 36245 

213. 36245 

235. 36245 

240 . 36245 

241 . 36245 

250. 36245 

254. 36245 

265 . 36245 

266 . 36245 

267 . 36245 


32 CFR—Continued 

280. 36245 

294. 26245 


33 CFR 

Proposed Rules: 


204. 


36 CFR 


262. 

. 36245 

40 CFR 


52 (2 documents). 

730. 

. 36245. 36247 

Proposed Rules: 


52. 

65. 


45 CFR 


16. 

185. 

. 36249 

. 36250 

47 CFR 


Proposed Rules: 


63 . 

64 . 

. 36285 

. 36285 

50 CFR 


32 (25 documents) . 

33 . 

216. 

. 36251-36262 

Proposed Rules: 


810. 

. 36293 
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CUMULATIVE LIST OF CFR PARTS AFFECTED DURING AUGUST 


The following numerical guide is a list of parts of each title of the Code 
of Federal Regulations affected by documents published to date during 
August 


1 CFR 


8 CFR 


14 CFR—Continued 


Ch. 1 . 33675 

3 CFR 


Proclamations: 

4580. 34753 

4581.... 35461 

4582 . 35463 

4583 . 35465 

4584 . 35467 

Reorganization Plans: 

No. 2 of 1978. 36037 

5 CFR 

213. 33675. 

34427. 34428. 35017. 35645. 36043 

315 . 34428 

316 34429 

890 . 35017 

891 . 35018 


Proposed Roles: 

297. 

713. 

890 . 

7 CFR 

15. 

275. 

301. 

354. 

661 

725. 

792. 

908. 

910. 

919. 

926. 

930.. 

945. 

967. 

991. 

1036.. 

1040.. 

1071. 

1421. 

1427. 

1446... 

1701. 

1806. 

1945. 

1980. 


.. 35721 

. 33732 

35046. 35047 


. 34755 

35645 

. 36043 

. 34429 

. 34755 

. 36044 

. 33676 

. 34103. 35469 

. 34430.35646 

. 34103 

. 35259 

. 34104 

. 33676 

. 35019 

. 36044 

. 33897 

. 36045 

. 36235 

. 34757. 36046 

34104. 34762, 36236 

. 35469 

. 35647 

. 34430 

. 35648 

. 35661 


Proposed Rules: 


722. 35053 

728. 34483 

913. 34483 

927. 33732 

989. 33923 

993. 35053 

1001. 35490 

1004 . 35926. 36106 

1126. 35047 

1430. 34488 

1701 . 35721, 36106 

1822 . 33923. 34489 

1980. 34490 

2852 . 34490, 35722 


100. 

. 36237 

103. 

. 36238 

204. 

33677. 36238 

212. 

. 36238 

235........................ 

. 35259 

242 

. 36238 

9 CFR 


51. 

. 33677 


. 35020 

77. 

. 34430 

78. 

. 36049 

92. 

35458. 35682 

318. 

. 33678 

Proposed Rules: 


92 . 

33926, 34490 

10 CFR 


50. 

. 34764 

73... 

. 34765 

205. 

33687. 34433 

211. 


212. 

33689. 33694 

470. 


Proposed Rules: 


70.. 

.. 35321 

73. 

. 35321 

205. 


210. 

. 34786 

211 . 

34786, 36264 

212 . 

34786, 36264 

440. 

. 34493 

500. 


12 CFR 


220.:. 


226.. 34111, 

35025, 36052 

26 1 b ...........M...M.....M.............I 

. 34481 

265. 


545. 

. 35260 

546. 


563. 

. 35262 

584.. 

. 35262 

615. 


701. 

33899, 36239 

Proposed Rules: 


225. 

. 36281 

563. 

. 36107 

571. 

. 36107 

611. 

. 36108 

612. 


701. 


13 CFR 


120. 

. 35907 

121. 

. 36052 

Proposed Rules: 


121. 

. 35944 

14 CFR 



205. 

212 . 

213 . 

214 . 

216. 

221. 34117. 34442, 

312.. 

375. 

384 .. 

385 .. 

399. 35026, 

1204. 

1245. 

Proposed Rules: 

Ch. II. 


39 . 34786, 

71 . 34157, 

73 .. 

75 . 34158, 


121 .. 

127.. 

221 .. 

241.. 

242.. 

249.. 

291.. 

302.. 

399.. 

15 CFR . 

371. 

373. 

378. 


379. 33699, 

399. 



16 CFR 


1 ... 

4. 

13. 33900, 34124, 

702. 

801 . 34443, 

802 . 34443, 

803 . 34443, 


1115. 

1209. 

1500. 

Proposed Rules: 

4. 

13. 

35054, 35338. 35339, 

259. 

439. 

453. 

1118. 

17 CFR 


39. 34766. 34770, 35471-35473 Ch. II. 

71. 34114, 34770, 34771, 35474 229. 

95. 34772 239. 

97. 35475 240. 33906, 

202. 34115 249. 


viii 
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34116 

34116 

34116 

34117 
34117 
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reminders 

(The items in this list were editorially compiled as an aid to Federal Register users. Inclusion or exclusion from this list has no legal 
significance. Since this list is intended as a reminder, it does not include effective dates that occur within 14 days of publication.) 


Rules Going Into Effect Today 


PRS—Equal Credit Opportunity; official staff 

interpretations (2 documents). 30531; 

7-17-78—32742; 7-28-78 
FTC—Jewelry Industry; use of the term 
••Gold”. 30538; 7-17-78 


Improving Government Regulations: 
Next Week s Deadlines for 
Comments on Agency Proposals 


Committee for Purchase From the Blind and 
Other Severely Handicapped—comments by 


8-22-78. 27229; 6-23-78 

ICC—comments by 8-25-78. 27729; 

6-26-78 


Next Week’s Deadlines for Comments 
on Proposed Rules 


AGRICULTURE DEPARTMENT 

Agricultural Marketing Service— 

Raisins produced from grapes grown in 
Calif.; comments by 8-25-78. 33923; 

8-2-78 

Farmers Home Administration— 

Development grants for community do¬ 
mestic water and water disposal sys¬ 
tems; comments by 8-21-78. 31125; 

7-20-78 

Special requirements for Section 502 rural 
housing loan policies, procedures, and 
authorizations; comments by 8-22-78. 

27195; 6-23-78 

Rural Electrification Administration- 
Rural Telephone Program, revision of REA 
Bulletin 384-3; comments by 

8-24-78. 32140; 7-25-78 

COPYRIGHT ROYALTY TRIBUNAL 

Cable royalty fees; filing of claims; proof of 
fixation; comments by 8-21-78. 32825; 

7-28-78 

Claims to phonorecord player (jukebox) roy¬ 
alty fees; comments by 8-21-78 .. 32826; 

7-28-78 

DEFENSE DEPARTMENT 

Army Department/Corps of Engineers— 
Navigation regulations; Puget Sound 
Area, Wash.; comments by 
8-21-78. 31164; 7-20-78 

ENDANGERED SPECIES SCIENTIFIC 
AUTHORITY 

Bobcat, lynx, river otter, and American gin¬ 
seng; export findings for 1978-1979 sea¬ 
son; comment period extended to 
8-23-78. 35014; 8-7-78 

Originally published at 43 FR 29469, July 7, 
1978J 


ENERGY DEPARTMENT 

Automotive propulsion research and devel¬ 
opment; review and certifications of grants, 
cooperative agreements, contracts and 
projects; comments by 8-25-78 ... 31929; 

7-24-78 

Natural gas liquids and natural gas liquids 
products price regulations; comments by 

8-21-78. 31344; 7-21-78 

Economic Regulatory Administration- 
Proposed amendments to the entitlements 
program with respect to imported resid¬ 
ual fuel oil; comments by 8-25-78. 

26551; 6-20-78 

ENVIRONMENTAL PROTECTION AGENCY 

Conditional registration of pesticides; com¬ 
ments by 8-24^78. 32155; 7-25-78 

Fresno County air pollution control district's 
rules in Calif., revision; comments by 

8-24-78. 32151; 7-25-78 

Sequoiaboard, Wickes Forest Industries Divi¬ 
sion, Wickes Forest Industries of the 
Wickes Corp., Chowchilla, Calif., proposed 
delayed compliance; comments by 

8-24-78. 32152; 7-25-78 

State and Federal administrative orders per¬ 
mitting a delay in compliance with State 
implementation plan requirements; com¬ 
ments by 8-23-78. 31956; 7-24-78 

Tulare County air pollution control district’s 
rules in Calif., revision; comments by 
8-24-78. 32150; 7-25-78 

FEDERAL COMMUNICATIONS 
COMMISSION 

AM broadcast stations; conversion of radi¬ 
ation patterns; reply comments by 

8-25-78. 16783; 4-20-78 

Common use of TV towers by UHF and VHF 
stations; reply comments by 8-23-78. 

30584; 7-17-78 

FM broadcast table of assignments— 
Aberdeen, Wash.; comments by 

8-22-78. 29018; 7-5-78 

Olivia, Minn.; comments by 8-22-78. 

29017; 7-5-78 
Poplar Bluff and Thayer, Mo.; comments 
by 8-25-78. 29592; 7-10-78 

FEDERAL HOME LOAN MORTGAGE 
CORPORATION 

Securities; Book entry regulations; com¬ 
ments by 8-26-78. 32428; 7-27-78 

HEALTH, EDUCATION, AND WELFARE 
DEPARTMENT 

Health Care Financing Administration— 
Membership on boards of directors of 
Medicare and Medicaid carriers, inter¬ 
mediaries and fiscal agents; comments 

by 8-22-78. 27215; 6-23-78 

Public Health Service— 

Grants for graduate programs in health 
administration; comments by 8-21-78. 

26443; 6-20-78 
Social Security Administration and Health 
Care Financing Administration- 
Fiscal disallowance for erroneous pay¬ 
ments to families with dependent chil¬ 


dren; comments by 8-21-78 . 29311; 

7- 7-78 

HOUSING AND URBAN DEVELOPMENT 
DEPARTMENT 

Federal Disaster Assistance Administra¬ 
tion— 

Temporary housing for disaster victims; 
comments by 8-22-78. 27206; 

9-23-78 

Federal Housing Commission—Office of As¬ 
sistant Secretary for Housing- 
Local Rent Control; comments by 
8-23-78. 32104; 7-24-78 

INTERSTATE COMMERCE COMMISSION 

Aircraft transportation of property; findings of 
report; comments by 9-1-78. 34172; 

8- 3-78 

(Originally published at 43 FR 31182, 
7-20-78] 

Informed rulemaking procedures; comments 
by 8-25-78. 27732; 6-26-78 

Motor transportation of property incidental to 
transportation by aircraft; comments by 
8-21-78. 31182:7-20-78 

Revision of leasing regulations; comments by 
8-25-78. 29812; 7-11-78 

JUSTICE DEPARTMENT 

Immigration and Naturalization Service- 
Certificate of citizenship; comments by 

8-21-78. 26754;6-22-78 

Nonimmigrant students; admission for du¬ 
ration of status; comments by 
8-25-78. 32306; 7-26-78 

LABOR DEPARTMENT 

Mine Safety and Health Administration- 
Health and safety training of miners; com¬ 
ments by 8-23-78. 30990; 7-18-78 

Occupational Safety and Health Administra¬ 
tion— 

Connecticut State plan for public employ¬ 
ees; comments by 8-24-78. 32824; 

7-28-78 

POSTAL SERVICE 

Nonidentical bulk rate third-class mailings; 
regular rates; comments by 8-24-78. 

32293; 7-26-78 

SECURITIES AND EXCHANGE 
COMMISSION 

Bearing of distribution expenses by mutual 
funds; comments by 8-22-78 . 23589, 

5-31-78 

TRANSPORTATION DEPARTMENT 

Coast Guard— 

Raceboat safety and labeling exemptions; 
comments by 8-23-78 . 22411; 

5-25-78 

Federal Aviation Administration- 
Modified Douglas DC-3 airplanes with 
three turboprop engines; type certifi¬ 
cation standards; comments by 
8-22-78. 21900; 5-22-78 


xii 
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REMINDERS—Continued 


Next Week’s Meetings 


AGRICULTURE DEPARTMENT 

Forest Service— 

Santa Fe National Forest intent to prepare 
an environmental statement, Espanola, 
N. Mex. (open), 8-25-78 . 34513; 

8-4-78 

Santa Fe National Forest intent to prepare 
an environmental statement Los Ala¬ 
mos, N. Mex. (open), 8-26-78 .. 34513; 

8-4-78 

Tonto National Forest Grazing Advisory 
Board, Phoenix, Ariz. (open), 8-21-78. 

31188; 7-20-78 

ARTS AND HUMANITIES, NATIONAL 
FOUNDATION 

Architecture, Planning, and Design Advisory 
Panels, Washington, D.C. (closed), 8-21 

through 8-25-78 . 34563; 8-4-78 

Humanities Panel Advisory Committee, 
Washington, D.C. (closed), 8-25 and 
8-26-78 (4 documents). 

31996; 7-24-78—35132; 8-8-78 
Humanities Panel Advisory Committee, 
Washington, D.C. (closed), 8-22, 8-24, 

and 8-25-78 (3 documents). 30374— 

30376; 7-14-78 
Media Arts Advisory Panel (Aid to Film/Video 
Exhibition) to the National Council on the 
Arts, Washington, D.C. (closed), 8-21 and 

8-22-78. 32902; 7-28-78 

Special Projects Advisory Panel, Wash¬ 
ington, D.C. (closed), 8-25 and 
8-26-78.... 34563; 8-4-78 

CIVIL RIGHTS COMMISSION 

Alaska Advisory Committee, Juneau, Alaska 

(open), 8-21-78 . 33795; 8-1-78 

Hawaii Advisory Committee, Honolulu, Ha¬ 
waii (open), 8-24 and 8-25-78 (2 docu¬ 
ments) . 33796; 8-1-78 

Indiana Advisory Committee, Lafayette, Ind. 

(open). 8-20-78. 31190; 7-20-78 

Maryland Advisory Committee, Unthicum, 

Md. (open). 8-26-78. 33796; 8-1-78 

Vermont Advisory Committee, Montpelier, Vt. 
(open), 8-22-78 . 35090; 8-8-78 

COMMERCE DEPARTMENT 

National Oceanic and Atmospheric Adminis¬ 
tration— 

Caribbean Fishery Management Council, 
San Juan, P.R. (partially open), 8-22 and 

8-23-78. 33951; 8-2-78 

North Pacific Fishery Management Coun¬ 
cil, Anchorage, Alaska (open), 8-23 thru 

8-25-78. 30594; 7-17-78 

Pacific Fishery Management Council, La 
Jolla, Calif.. 8-21-78... 31961; 7-24-78 
South Atlantic Fishery Management Coun¬ 
cil. Charleston, S.C. (open), 8-22 thru 
8-24-78. 30328; 7-14-78 

DEFENSE DEPARTMENT 

Office of the Secretary- 
Wage Committee, Washington, D.C. 

(closed) 8-22-78. 25712; 6-14-78 

Women in the Sen/ices Advisory Commit¬ 

tee, Washington, D.C. (open), 8-25 and 
8-26-78.... 34184; 8-3-78 


ENVIRONMENTAL PROTECTION AGENCY 

Drinking Water National Advisory Council, 
Washington, D.C. (open), 8-22 and 
8-23-78. 30882; 7-18-78 

National Air Pollution Control Techniques Ad¬ 
visory Committee, Alexandria, Va (open), 
8-22 and 8-23-78 . 32461; 7-27-78 

FEDERAL COMMUNICATIONS 
COMMISSION 

Radio Technical Commission for Marine 


Services, Washington, D.C. (open), 

8-22-78. . 34539; 8-4-78 

FEDERAL PREVAILING RATE ADVISORY 
COMMITTEE 

Meeting, Washington, D.C. (partially closed), 
8-24-78. 31067; 7-19-78 

FINE ARTS COMMISSION 

Meeting, Washington, D.C. (open), 

8-22-78 . 34182; 8-3-78 


HEALTH, EDUCATION, WELFARE 
DEPARTMENT 

Education Office- 

National Advisory Council on Indian Edu¬ 
cation, Washington, D.C. (open), 8-24 
through 8-26-78. 35396; 8-9-78 

Health Resources Administration- 
Graduate Medical Education National Ad¬ 
visory Committee, Washington, D.C. 
(open), 8-25-78. 35396; 8-9-78 

National Institutes of Health- 
National Arthritis, Metabolism, and Diges¬ 
tive Diseases Advisory Council, Bethes- 
da, Md. (partially open), 8-23 through 
8-25-78. 30358; 7-14-78 

HISTORIC PRESERVATION ADVISORY 
COUNCIL 

Public Information, Cumberland, Md. (open), 
8-22-78 . 33948; 8-2-78 

INTERIOR DEPARTMENT 

Land Management Bureau- 
Canon City District Grazing Advisory 
Board, San Luis Valley, Colo, (open), 

8-25-78. 30900; 7-18-78 

Elko District Grazing Advisory Board, Elko, 
Nev. (open), 8-25-78.... 33827; 8-1-78 
Rawlins District Grazing Advisory Board, 
Rawlins, Wyo. (open), 8-21-78. 32468; 

7-27-78 

Winnemucca District Grazing Advisory 
Board, Winnemucca, Nev. (open), 
8-22-78. 29629; 7-10-78 

National Park Service- 
Cape Cod National Seashore Advisory 
Commission, South Wellfleet, Mass, 
(open), 8-25-78. 34218; 8-3-78 

JUSTICE DEPARTMENT 

U.S. Circuit Judge Nominating Commission, 
Sixth Circuit Panel, Louisville. Ky. (closed), 
8-22-78 . 30903; 7-18-78 

NATIONAL AERONAUTICS AND SPACE 
ADMINISTRATION 

Applications Steering Committee (ASC), Sup¬ 
porting Research and Technology (SR&T) 
Ad Hoc Advisory Subcommittee, Green- 
belt, Md. (closed), 8-21 through 
8-25-78 . 33968; 8-2-78 


NATIONAL SCIENCE FOUNDATION 

Ocean Sciences Advisory Committee, Ad 
Hoc Subcommittee for Review of North 
Pacific Experiment, La Jolla, Calif, 
(closed), 8-24 and 8-25-78 . 34219; 

8-3-78 

Psychology, Cellular and Molecular Biology 
Advisory Committee, Subcommittee on 
Cell Biology, Washington, D.C. (closed), 
8-22 and 8-23-78. 34219; 8-3-78 

NUCLEAR REGULATORY COMMISSION 

Reactor Safeguards Advisory Committee, 
Subcommittee on Reliability and Probabil¬ 
istic Assessment, Washington, D.C. 
(open), 8-25-78 . 35561; 8-10-78 

STATE DEPARTMENT 

Office of the Secretary— 

U.S. Organization for the International Ra¬ 
dio Consultative Committee, Study 
Group 5, Arlington, Va. (open), 
8-22-78.... 32909; 7-28-78 

TRANSPORTATION DEPARTMENT 

Federal Aviation Administration— 

RCTA Special Committee 134, Arlington, 
Va (open), 8-24 and 8-25-78 .. 34858; 

8-7-78 

RCTA Special Committee 136 on Installa¬ 
tion of Emergency Locator Transmitters 
(ELT) Within Aircraft, Hampton, Va. 
(open), 8-22- through 8-24-78. 33358; 

7-31-78 

TREASURY DEPARTMENT 

Office of the Secretary— 

USA-Jamaica tax treaty issues, Washing¬ 
ton, D.C. (open), 8-21-78. 32913; 

7-28-78 

VETERANS ADMINISTRATION 

Veterans Administration Wage Committee, 
Washington, D.C. (closed) 8-24-78. 

24934; 6-8-78 


Next Week's Public Hearings 


CIVIL AERONAUTICS BOARD 

Dallas/Fort Worth—Tucson investigation, 
Tucson, Ariz., 8-22-78.... 32844; 7-28-78 

CIVIL RIGHTS COMMISSION 

Washington State; Seattle, Wash., 8-25-78. 

32320; 7-26-78 

COMMERCE DEPARTMENT 

National Oceanic and Atmospheric Adminis¬ 
tration— 

Atlantic billfishes and sharks; environmen¬ 
tal impact statement 

Asbury Park, N.J., 8-23-78. 32840; 

7-28-78 

Charleston, S.C., 8-23-78. 32840; 

7-28-78 

Corpus Christi, Tex., 8-21-78.... 32840; 

7-28-78 

Marathon, Fla. 8-24-78. 32840; 

7-28-78 

Narragansett, R.I., 8-24-78. 32841; 

7-28-78 
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Norfolk, Va.. 8-21-78 . 32840; 

7-28-78 

New Orleans, La., 8-21-78 . 32840; 

7-28-78 

Panama City, Fla., 8-23-78 —.. 32840; 

7-28-78 

ENERGY DEPARTMENT 

Automatic propulsion research and develop¬ 
ment; review and certification of grants, 
cooperative agreements, contracts, and 
proposals, Washington, D.C. 8-25-78. 

31929; 7-24-78 

Economic Regulatory Administration— 
Contingency gasoline rationing plan, 


Washington, D.C., 8-22 and 

8-23-78. 28134; 6-28-78 


Hearings and Appeals Office- 
System to monitor No. 2 (home) heating oil 
prices, Washington, D.C., 8-21-78. 

17393; 4-24-78 

ENVIRONMENTAL PROTECTION AGENCY 

Air quality standards, Ohio; economic disrup¬ 
tion; SL Clairsville, Ohio, 8-22-78. 

30113; 7-13-78 
Polychlorinated biphenyls (PCB’s); ban on 
manufacturing, processing and distribution; 

Washington, D.C.. 8-21-78 . 24802; 

6-7-78 

Revision of the national ambient air quality 
standard for photochemical oxidants, Dal¬ 
las, Tex. and Los Angeles, Calif., 8-22 and 

8-24-78... 30315; 7-14-78 

HEALTH, EDUCATION, AND WELFARE 
DEPARTMENT 

Food and Drug Administration— 

Food labeling. Wichita, Kans., 8-22 and 

8-23-78. 25296; 6-9-78 

JUSTICE DEPARTMENT 

Law Enforcement Assistance Administra¬ 
tion— 

Criminal Justice National Minority Advisory 
Council, Oklahoma City, Okla., 8-21 and 
8-22-78.... 34547; 8-4-78 


List of Public Laws 


This is a continuing listing of public bills 
that have become law, the text of hich is not 
published in the Federal Register. Copies of 
the laws in individual pamphlet form (re¬ 
ferred to as “slip laws”) may be obtained 
from the U.S. Government Printing Office. 

[Last listing: Aug. 11,1978] 


H.R. 12138..Pub. L 95-340 

To name a certain Federal building in Laguna 
Niguel, California, the “Chet Holifield Build- 
ing". (Aug. 11, 1978; 92 Stal 468) Price: 

-$.50 

SJ. Res. 102..Pub. L 95-341 

American Indian Religious Freedom. (Aug. 
11, 1978; 92 Stat 469) Price: $.50 

S. 920.Pub. L 95-342 

Relating to the disposition of certain recrea¬ 

tional demonstration project lands by the 
State of Oklahoma. (Aug. 11, 1978; 92 
Stat. 471) Price: $.50 

S. 2463.Pub. L. 95-343 

To amend the Surface Mining Control and 
Reclamation Act of 1977 (Pub. L 95-87) 
to raise certain authorized funding levels 
contained therein, and for other purposes. 
(Aug. 11. 1978; 92 Stat 473) Price: $.50 


Documents Relating to Federal Grant 
Programs 


This is a list of documents relating to Fed¬ 
eral grant programs which were published in 
the Federal Register during the previous 
week. 


Rules Going Into Effect Today 


Commerce/NOAA—National Sea Grant Pro¬ 
gram; identification of additional na¬ 
tional needs and problems; effective 
8-8-78. 

35029; 8-8-78 

CSA—Citizen participation grant program- 
fiscal year 1978; effective 8-9-78...35312; 

8-9-78 

DOE—Appropriate technology small grants 
program; program guidelines; effective 
8-8-78. 35020; 8-8-78 

DOT/FHA—Pavement design policy; Feder¬ 
al-aid participation; effective 8-7-78. 

35030; 8-8-78 
Special bridge replacement program; sim¬ 
plified procedures and broader scope of 
Federal-aid; effective 8-9-78 .... 35031; 

8-8-78 

State education and training programs for 
State and local highway department em¬ 
ployees; Federal-aid funds; effective 
8-10-78 . 35477; 8-10-78 


HEW/OE—Community service and continu¬ 
ing education program; administration; for 
effective date call Dr. J. Eugene Welden, 

202-245-9868. 35699; 8-11-78 

USDA—Nondiscrimination in direct USDA 
programs and activities; prohibition against 
age discrimination; effective 8-7-78. 

34755; 8-7-78 


Deadlines for Comments on 
Proposed Rules 


CSA—Economic development programs; 
small business programs funded by CSA 
grants; criteria; comments by 9-11-78. 

35511; 8-10-78 
EPA—Public participation in programs under 
the Resource Conservation and Recovery 
Act, Safe Drinking Water Act, and Clean 
Water Act; comments by 10-6-78; hearing 

9-26-78. 34795; 8-7-78 

HEW/OE—Student assistance programs; 
minimum standards for postsecondary 
institutions or schools; comments by 

9-25-78; hearings on 9-11, 9-12, 9-14, 

and 9-15-78_ 35624; 8-10-78 

PHS—Prevention of lead-based paint poi¬ 
soning; grants to State and local 
government agencies and nonprofit or¬ 
ganizations; comments by 9-7-78. 

35073; 8-8-78 


Applications Deadlines 


HEW/HDSO—Research projects for native 
American programs; availability of grant 
funds; apply by 9-5-78... 35550; 8-10-78 

• Note: The Office of the Federal Regis¬ 
ter is Interested in suggestions from its 
readers about the new listing of docu¬ 
ments relating to Federal Grants pro¬ 
grams. If you have any comments on the 
usefulness or format of this new feature, 
please send them to Mr. Dean Smith, 
Office of the Federal Register, National 
Archives and Records Service, General 
Services Administration, Washington, 
D.C. 20408. • 


xiv 
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_ rules and regulations _ 

This section of the FEDERAL REGISTER contains regulatory documents having general applicability and legal effect most of which are keyed to and 
codified in the Code of Federal Regulations, which is published under 50 titles pursuant to 44 U.S.C. 1510. 

The Code of Federal Regulations is sold by the Superintendent of Documents. Prices of new books are listed in the first FEDERAL REGISTER issue of eoch 
month. 


[3410-02] 

Title 7—Agriculture 

CHAPTER X—AGRICULTURAL MAR¬ 
KETING SERVICE (MARKETING 
AGREEMENTS AND ORDERS; 
MILK), DEPARTMENT OF AGRICUL¬ 
TURE 

PART 1071—MILK IN THE NEOSHO 
VALLEY MARKETING AREA 

Order Terminating Certain Provisioni 

AGENCY: Agricultural Marketing 
Service, USDA. 

ACTION: Termination of certain 
rules. 

SUMMARY: This document termi¬ 
nates the advertising and promotion 
program of the Neosho Valley Federal 
milk marketing order. The program is 
no longer supported by a majority of 
the dairy farmers on the market. 
Thus, the program to fund milk adver¬ 
tising and promotion activities will 
end. 

EFFECTIVE DATES: August 10, 
1978—Funding provisions of the pro¬ 
gram with respect to marketings on 
and after July 1, 1978. September 30, 
1978—All other provisions of the pro¬ 
gram. 

FOR FURTHER INFORMATION 
CONTACT: 

Richard A. Glandt, Marketing Spe¬ 
cialist, Dairy Division, Agricultural 
Marketing Service, U.S. Department 
of Agriculture, Washington, D.C. 
20250. 202-447-4829. 

SUPPLEMENTARY INFORMATION: 
Prior documents in this proceeding: 
Notice of proposed termination, issued 
July 26, 1978; published July 31, 1978 
(43 FR 33253). 

This termination order is issued pur¬ 
suant to the provisions of the Agricul¬ 
tural Marketing Agreement Act of 
1937, as amended (7 U.S.C. 601 et seq.), 
and of the order regulating the han¬ 
dling of milk in the Neosho Valley 
marketing area. 

A notice proposing termination of 
the advertising and promotion pro¬ 
gram was issued July 26, 1978, and 
published in the Federal Register 
July 31, 1978 (43 FR 33253). Interested 


persons were asked to comment on the 
proposed action. 

After consideration of all relevant 
information, it is hereby found and de¬ 
termined that the following provisions 
of the order no longer tend to effectu¬ 
ate the declared policy of the act: 

1. Section 1071.61(d). 

2. In § 1071.71(a)(2)(ii), the words 
“plus 5 cents." 

3. In § 1071.75(b), the words “plus 5 
cents." 

4. In § 1071.76(a)(4), the words “plus 
5 cents" which appear in two places. 

5. The center heading “Advertising 
and Promotion Program" immediately 
preceding § 1070.110. 

6. Sections 1071.110 through 
1071.122. 

Statement of Consideration 

This action terminates the funding 
of the order’s advertising and promo¬ 
tion program with respect to milk 
marketed on and after July 1, 1978. It 
also terminates the other provisions of 
the program on September 30. 1978. 
This procedure will facilitate the or¬ 
derly termination of programs funded 
with moneys collected on milk market¬ 
ed prior to July 1. It will also permit 
the market administrator to complete 
audits and any other steps necessary 
to liquidate the program. 

The advertising and promotion pro¬ 
gram provides for an assessment of 5 
cents per hundredweight against all 
marketings of milk pooled under the 
order. Funds so deducted, except for 
reserves withheld to cover refunds and 
administrative costs incurred by the 
market administrator, are turned over 
to and expended by an agency orga¬ 
nized by producers and producers’ co¬ 
operative associations. The producers’ 
agency is responsible for the establish¬ 
ment of research, advertising, and 
other promotional programs designed 
to improve the domestic marketing 
and consumption of milk and its prod¬ 
ucts. 

The program is voluntary in that 
any producer not wishing to support 
the program may request a refund of 
the assessment made against his mar¬ 
ketings of milk. Refunds are made on 
a quarterly basis. 

Producer participation in the pro¬ 
gram had been quite high until recent¬ 
ly. For the April-June 1978 quarter, 
however, only about 57 percent of the 
producers contributed funds to the 


program. As of June 15, 1978, 12 pro¬ 
ducers out of a total of 19 on the 
market had requested refunds for the 
following July-September quarter. 
Thus, a participation rate of only 37 
percent of the producers is now indi¬ 
cated for the third quarter. 

The principal reason given by propo¬ 
nents for the establishment of an ad¬ 
vertising and promotion program in 
this market w r as the need to improve 
and maintain dairy farmers’ income at 
reasonable levels. They suggested this 
could be achieved if dairy farmers 
joined together to give strong unified 
support to an advertising and promo¬ 
tion program. 

On the basis of the indicated partici¬ 
pation for the third quarter, it is clear 
that a major portion of the market’s 
producers no longer support the pro¬ 
gram. Hence, the major objective of 
producers is not currently being ac¬ 
complished. Moreover, interested par¬ 
ties were asked to comment on the 
proposed termination of the advertis¬ 
ing and promotion program. No oppos¬ 
ing views were received. In view of the 
foregoing, the program should be ter¬ 
minated. 

Discontinuance of the 5-cent assess¬ 
ment against July 1978 marketings at 
the time of the July 1978 pool compu¬ 
tation, which occurs on or before 
August 12, 1978, will avoid the admin¬ 
istrative costs of making refunds for 
any marketings during the July-Sep¬ 
tember quarter. Thus, the funding 
provisions of the program should be 
discontinued effective with marketings 
on and after July 1, 1978. Liquidation 
of the advertising and promotion pro¬ 
gram should be accomplished by Sep¬ 
tember 30, 1978, and the remaining 
provisions of the program should be 
terminated at that time. 

A final decision to adopt a base- 
excess plan in the Neosho Valley order 
was issued July 23. 1978 (43 FR 33192). 
The proposed amended order would, 
in part, change the provisions for com¬ 
puting blend prices to producers. Such 
provisions also contain certain order 
language for implementing the adver¬ 
tising and promotion program. If the 
proposed amended order containing a 
base-excess plan is approved by pro¬ 
ducers and placed into effect, termina¬ 
tion of the advertising and promotion 
program would require deletion of the 
following proposed language, which 
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would be effected at the time the pro¬ 
posed amended order is issued: 

1. Section 1071.61(a)(4). 

2. In § 1071.61(b)(1), the words “by 
deducting 5 cents.” 

3. In § 1071.75(b), the words “plus 5 
cents.” 

4. The change in § 1071.121(b). 

It is hereby found and determined 
that 30 days’ notice of the effective 
date of terminating the program’s 
funding provisions is impractical, un¬ 
necessary, and contrary to the public 
interest in that: 

(a) Such termination is necessary to 
maintain orderly marketing in that 
the program is no longer carrying out 
the desires of a majority of the pro¬ 
ducers on the market; 

(b) Termination of such provisions 
does not require of persons affected 
substantial or extensive preparation 
prior to the effective date: and 

(c) Notice of proposed rulemaking 
was given interested parties and they 
were afforded opportunity to file writ¬ 
ten data, views, or arguments concern¬ 
ing this termination. 

Therefore, good cause exists for ter¬ 
minating the provisions of the adver¬ 
tising and promotion program effec¬ 
tive on the dates specified hereinbe- 
low. 

It is therefore ordered. That the 
aforesaid provisions of the order are 
hereby terminated. 

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674.) 

Effective dates: 1. August 10. 1978, 
with respect to the following provi¬ 
sions (such date shall apply to market¬ 
ings on and after July 1,1978): 

(1) Section 1071.61(d); 

(2) In § 1071.71(a)(2)(ii), the words 
“plus 5 cents”; 

(3) In § 1071.75(b), the words “plus 5 
cents”; and 

(4) In § 1071.76(a)(4), the words 
“plus 5 cents” which appear in two 
places. 

2. September 30, 1978, with respect 
to: 

(1) The center heading “Advertising 
and Promotion Program” immediately 
preceding § 1071.110; and 

(2) Sections 1071.110 through 
1071.122. 

Signed at Washington, D.C., on 
August 10, 1978. 

P. R. “Bobby” Smith, 
Assistant Secretary for 
Marketing Services. 

CFR Doc. 78-22820 Piled 8-15-78; 8:45 am] 


RULES AND REGULATIONS 
[3410-05] 

CHAPTER XIV—COMMODITY CREDIT 
CORPORATION 

SUBCHAPTER B—LOANS, PURCHASES, AND 
OTHER OPERATIONS 

(Specifications for Bale Packaging Material, 
Arndt. 1] 

PART 1427—COTTON 

Subpart—Specification for Bale 
Packaging Material 

AGENCY: Commodity Credit Corpo¬ 
ration. USDA. 

ACTION: Pinal rule. 

SUMMARY: Specifications for bale 
packaging materials for packaging the 
1978 and subsequent crops of cotton 
pledged to the Commodity Credit Cor¬ 
poration for price support loans were 
published in the Federal Register of 
May 4. 1978, at 43 FR 19197. This doc¬ 
ument sets forth strength tests and 
construction requirements for formed 
square-knot-type wire ties and cros- 
shead-type ties which will provide ad¬ 
ditional safeguards so that a minimum 
amount of wire breakage will be expe¬ 
rienced. This action is necessary to 
provide manufacturers and others of 
those strength requirements which 
were inadvertently omitted from the 
specifications as originally published. 

DATE: Effective August 16, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Dalton Ustynik, ASCS, 202-447- 
6611, P.O. Box 2415, Washington. 
D.C. 20013. 

SUPPLEMENTARY INFORMATION: 
Strength tests and construction re¬ 
quirements for formed square-knot- 
type wire ties and crosshead-type ties 
were inadvertently omitted from the 
specifications as published on May 4, 
1978, 43 FR 19197. These tests and 
construction requirements are needed 
to provide additional safeguards so 
that a minimum amount of wire 
breakage will be experienced. Gins are 
currently buying ties for use on 1978- 
crop cotton and cotton harvest is ex¬ 
pected to begin in the near future. 
Therefore, it is found and determined 
that compliance with the notice of 
proposed rulemaking procedure is im¬ 
practical, unnecessary, and contrary to 
the public interest. Therefore, this 
amendment is issued without compli¬ 
ance with such procedure. 

Final Rule 

Paragraph (d) of 7 CFR § 1427. 1902 
is amended to read as follows: 

• • • • • 

(d) Wire ties. Ties must be manufac¬ 
tured from wire which conform to 


ASTM-A-510 issued by the American 
Society for Testing Materials (ASTM). 
Each bundle of wire shall bear a certi¬ 
fication that the wire ties have been 
manufactured according to the specifi¬ 
cations for bale packaging materials as 
published in Part 1427, Chapter XIV, 
Title 7 of the Code of Federal Regula¬ 
tions. The certification shall also show 
the name and address of the wire tie 
manufacturer and contain a quality 
control code which will permit the ties 
to be identified to the 2,000-pound lot 
and/or wire carrier. 

Wire tie manufacturers shall follow 
a regular procedure of testing and in¬ 
spection which involves a minimum of 
one break test on a sample from each 
2,000-pound lot and/or wire carrier 
and a minimum of one break test on a 
sample of the connected joints per 
each 2,000-pound lot and/or wire carri¬ 
er. Wire ties shall be fabricated within 
the United States. The tare weight for 
10 gage wire shall be 3 pounds per bale 
and the tare weight for 9 gage wire 
shall be 4 pounds per bale. 

(1) For use on flat bales and bales 
compressed to standard density and 
universal density at a warehouse.—([) 
Square knot type wire. The ties shall 
not be smaller than 10 gage at the con- . 
nection with a minimum wire strength 
of 1,850 pounds including the connec- j 
tion. Joints may be on side of bales. » 

(ii) Crosshead-type wire. The ties 
shall not be smaller than 10 gage with 
a minimum wire strength of 1,650 
pounds including the connection. The 
minimum elongation of the wire shall 
be 1 inch per 10 inches. Joints may be 
on side of bales. 

(2) For use on gin standard density 
and gin universal density bales. The 
ties shall be not smaller than 9 gage. 
The breaking strength of the wire 
must not be less than 3,400 pounds 
with a joint strength of not less than 
2,100 pounds with the joints placed on 
the tops of the bales. If the joints are 
placed on the sides of the bales, the 
breaking strength of the wire must not 
be less than 3,200 pounds with a joint 
strength of not less than 3,040 pounds. 

Authority: Secs. 4, 5, 62 Stat. 1070 (15 
U.S.C. 714 (b) and (c): secs. 1C1, 103. 401, 63 
Slat. 1051 (7 US.C. 1441. 1444, 1421); and 
sec. 602, 91 Stat. 934 (7 U.S.C. 1444). 

Signed at Washington, D.C., on 
August 8. 1978. 

Stewart N. Smith. 

Acting Executive Vice President, 
Commodity Credit Corpora¬ 
tion. 

(FR Doc. 78-22824 Filed 8-15-78; 8:45 am] 
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Title 8—Aliens and Nationality 

CHAPTER I—IMMIGRATION AND 

NATURALIZATION SERVICE, DE¬ 
PARTMENT OF JUSTICE 

OPENING AND CLOSING OF MISCEL¬ 
LANEOUS PORTS OF ENTRY, 
PREINSPECTION STATIONS AND 
SERVICE OFFICES 

AGENCY: Immigration and Natural¬ 
ization Service, Justice. 

ACTION: Final rule. 

SUMMARY: This final rule amends 
the regulations of the Immigration 
and Naturalization Service to include 
in the regulations reference to various 
Service office locations and ports 
which have been opened and closed. 
The amendments are necessary in 
order to update the list of these loca¬ 
tions in the Code of Federal Regula¬ 
tions, and are intended to provide nec¬ 
essary information to the public. 

EFFECTIVE DATE: V August 16, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

James G. Hoofnagle, Jr., Instruc¬ 
tions Officer, Immigration and Natu¬ 
ralization Service, 425 Eye Street 
NW., Washington, D.C. 20536, tele¬ 
phone 202-376-8373. 

SUPPLEMENTARY INFORMATION: 
This final rule amends several sections 
of 8 CFR 100 and 103 to add or delete 
from the regulations reference to sev¬ 
eral offices and ports which have been 
opened or closed. Corollary amend¬ 
ments will also be made to 8 CFR 
204.1 and 212.1(a). 

8 CFR 100.4(c)(2) Ports of entry for 
aliens arriving by vessel or by land 
transportation, will be amended by de¬ 
leting the class A port of Morristown, 
N.Y. and the class B port of Wadding- 
ton, N.Y. from the list of ports over 
which district No. 7, Buffalo. N.Y., has 
jurisdiction. The reason these ports 
are being deleted from the Code of 
Federal Regulations is that they have 
not'been functional for several years 
and neither Customs nor Immigration 
personnel are stationed at either. 

8 CFR 100.4(c)(3) Ports of entry for 
aliens arriving by aircraft , is amended 
by adding Franklin County Regional 
Airport located at Highgate Springs. 
Vt., and Newport State Airport located 
at Newport. Vt.. to the list of airports 
over which district No. 1, St. Albans, 
Vt.. has jurisdiction. Also Grenier Air¬ 
port located at Manchester. N.H., is 
added as an airport over which district 
No. 2, Boston, Mass., has jurisdiction. 
These airports are being added to the 
regulations because they have been 


RULES AND REGULATIONS 

designated as '‘landing rights’* air¬ 
ports. 

Workload studies recently conducted 
at our suboffice located at Tokyo, 
Japan, showed a large volume of work 
coming under the jurisdiction of the 
American Embassy at Seoul, Korea. 
For example, during the period, July- 
October 1977, the Consular Section of 
the American Embassy at Seoul re¬ 
ceived an average of 636 visa petitions 
per month. During fiscal year 1977, 
28,176 immigrant visas were issued in 
Seoul. A projection of Seoul Consular 
Section statistics indicates that during 
fiscal year 1978, 7,632 visa petitions 
will be received. For that reason effec¬ 
tive March 13, 1978, the Service 
opened an office in Seoul, Korea to 
process those applications and peti¬ 
tions. Accordingly, 8 CFR 100.4(c)(4), 
Immigration offices in foreign coun¬ 
tries , will be amended by adding Seoul, 
Korea to the listing. Corollary editori¬ 
al amendments will also be made in 8 
CFR 103.1(o)(l) and 8 CFR 204.1. 

8 CFR 100.4(c)(4) will be amended to 
add in alphabetical sequence the of¬ 
fices at Calgary, Alberta, Canada and 
Freeport. Bahamas. These offices are 
being added to the regulations because 
provision has been made for the prein¬ 
spection of passengers bound for the 
United States at those two locations. 
Availability of preinspection facilities 
benefits the traveling public, and the 
airlines and improves the staffing effi¬ 
ciency of the Service. These objectives 
are accomplished in the following 
ways: preinspection at a foreign port 
benefits the traveler because he is able 
to arrive at the airport up to 1 Vfe hours 
prior to the time his flight departs and 
be inspected by the Service personnel 
stationed there. He will not have to be 
inspected again when he lands in the 
United States. It benefits the airlines 
because it will not be necessary for the 
plane to enter the United States 
through a "gateway” airport. The 
preinspection process benefits staffing 
patterns in the Service because aliens 
can be inspected for admission into 
several places in the United States by 
a small number of inspectors located 
in a few preinspection ports rather 
than requiring stationing of greater 
numbers of immigrant inspectors at 
“gateway” ports of entry in the United 
States to handle large numbers of pas¬ 
sengers. The preinspection facility at 
Calgary, Alberta, Canada, will be 
under the administrative jurisdiction 
of the Service District Office located 
at Miami. Fla. Co rollar y amendments 
will be made to 8 CFR 100.4(b) to re¬ 
flect this jurisdictional alinement and 
conforming amendments will be made 
to 8 CFR 103.1(0X3) and 8 CFR 
212.1(a). 

The following amendments are 
hereby prescribed to chapter I of title 
8 of the Code of Federal Regulations. 
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PART 100—STATEMENT OF 
ORGANIZATION 

Section 100.4(b) is amended by revis¬ 
ing the jurisdictional description of 
district No. 6, Miami, Fla., and district 
No. 30. Helena, Mont., as indicated 
below. 

Paragraph (c)(2) Ports of entry for 
aliens arriving by vessel or by land 
transportation, is amended by revising 
the listing of the class A and class B 
ports shown under district No. 7—Buf¬ 
falo. N.Y. Under class A, delete “Mor¬ 
ristown, N.Y.” Under class B, delete 
“Waddington, N.Y.” 

Paragraph (c)(3) is amended by re¬ 
vising the listing of airports shown 
under district No. 1—St. Albans, Vt.. 
and by adding district No. 2—Boston, 
Mass, and a designated airport. 

Paragraph (c)(4). Immigration of¬ 
fices in foreign countries , is amended 
by adding, in alphabetical sequence. 
“Calgary. Alberta, Canada”; “Free¬ 
port, Bahamas”; and “Seoul, Korea”. 

As amended, districts 6 and 30 of 
paragraph (b), and districts 1 and 2 of 
paragraph (c) read as set forth below: 

§ 100.4 Field Service. 

• * • • # 

(b) District offices. 9 9 • 

• * • • • 

6. Miami, Fla. The district office in 
Miami. Fla., has jurisdiction over the State 
of Florida, Cuba, the Caribbean Islands, 
except the Dominican Republic, and South 
America; also, over the United States immi¬ 
gration offices located in Freeport and 
Nassau, Bahamas. 


30. Helena, Mont The district office in 
Helena. Mont., has jurisdiction over the 
States of Montana and Idaho; also, over the 
United States immigration office located in 
Calgary, Alberta. Canada. 

• • • • • 

(c) Suboffices. 999 

• • • « * 

(3) Ports of entry for aliens arriving 
by aircraft 999 

District No. 1—St. Albans, Vt. 

Burlington, Vt., Burlington Municipal Air¬ 
port. 

Highgate Springs, Vt.. Franklin County Re¬ 
gional Airport. 

Newport. Vt., Newport State Airport. 

District No. 2—Boston, Mass. 
Manchester. N.H., Grenier Airport. 

• • • • * 
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PART 103—POWERS AND DUTIES OF 
SERVICE OFFICERS; AVAILABILITY 
OF SERVICE RECORDS 

In part 103, §§ 103.1(o) (1) and (3) 
are amended as set forth below. 

§ 103.1 [Amended] 


In § 103.1(o)(l), in the first sentence, 
insert “Seoul, Korea” between 
“Manila, Philippines” and “Tokyo. 
Japan”. 

Paragraph (o)(3) is revised as set 
forth below: 

<o>* • • 

(3) The officers in charge of the of¬ 
fices located in the following places 
are authorized to perform the func¬ 
tion of preinspection of passengers 
and crews on aircraft and surface ves¬ 
sels departing directly to the U.S. 
mainland; Hamilton, Bermuda; Free¬ 
port, Bahamas; Nassau, Bahamas and 
Calgary, Alberta, Canada. 


PART 204—PETITION TO CLASSIFY 
ALIEN AS IMMEDIATE RELATIVE OF 
A U.S. CITIZEN OR AS A PREFER¬ 
ENCE IMMIGRANT 

§204.1 [Amended] 

In §204.1, Petition, paragraph (a), 
Relative, amend the fourth sentence 
by inserting “Korea” immediately fol¬ 
lowing “Japan.” 

• • • • • 


PART 212—DOCUMENTARY RE¬ 

QUIREMENTS: NONIMMIGRANTS; 
WAIVERS; ADMISSION OF CER¬ 
TAIN INADMISSIBLE ALIENS; 
PAROLE 

In § 212.1(a), the third sentence is 
amended to read as follows: 

§ 212.1 Documentary requirements for 
nonimmigrants. 


(a) Canadian nationals, and aliens 
having a common nationality with na¬ 
tionals of Canada or with British sub¬ 
jects in Bermuda, Bahamian nation¬ 
als ; or British subjects resident in Ba¬ 
hamas, Cayman Islands , and Turks 
and Caicos Islands. • • • A visa and a 
passport are required of a Bahamian 
national or a British subject who has 
his residence in the Bahamas except 
that a visa is not required of such an 
alien who, prior to or at the time of 
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embarkation for the United States on 
a vessel or aircraft, satisfied the exam¬ 
ining U.S. immigration officer at the 
Bahamas, that he is clearly and 
beyond a doubt entitled to admission 
in all other respects. • • • 

• * # » * 

(Sec. 103; 8 U.S.C. 1103.) 

These amendments are published 
pursuant to section 552 of title 5 of 
the United States Code (80 Stat. 383), 
as amended by Pub. L. 93-502 (88 Stat. 
1561), and the authority contained in 
section 103 of the Immigration and 
Nationality Act (8 U.S.C. 1103), 28 
CFR 0.105(b), and 8 CFR 2.1. Compli¬ 
ance with the provisions of section 553 
of title 5 as of the United States Code 
as to notice of proposed rulemaking 
and delayed effective date is unneces¬ 
sary in this instance because the 
amendments contained in this order 
relate to agency organization and 
management. 

Effective date: These amendments 
become effective on August 16, 1978. 

Dated: August 11. 1978. 

Leonel J. Castillo, 
Commissioner of 
Immigration and Naturalization. 

[FR Doc. 78-22857 Piled 8-15-78; 8:45 ami 


[4410-10] 

PART 242—PROCEEDINGS TO DETER¬ 
MINE DEPORTABILITY OF ALIENS 
IN THE UNITED STATES: APPRE¬ 
HENSION, CUSTODY, HEARING, 
AND APPEAL 

Setting of Hearing Dates in 
Deportation Proceedings 

AGENCY: Immigration and Natural¬ 
ization Service. Justice. 

ACTION: Final rule. 

SUMMARY: This final rule amends 
the regulations of the Immigration 
and Naturalization Service respecting 
the setting of hearing dates in depor¬ 
tation proceedings. The amendment 
will provide that the date and place of 
the hearing may be specified in the 
order to show cause or specified at a 
later time. The regulation is necessary 
because the existing rule requires the 
date and place of the hearing to be 
specified at the time the order to show 
cause is issued. Very often for reasons 
which arise subsequently, it is not pos¬ 
sible to hold the hearing as specified 
in the order to show cause, and it is 
then necessary to postpone and res¬ 
chedule the hearing. This rule is nec¬ 
essary and intended to enable the 
Service to schedule deportation hear¬ 
ings more systematically and effective¬ 
ly and to eliminate the need for the 


correspondence and other paperwork 
incidental to the rescheduling of hear¬ 
ings which the existing rule often re¬ 
quires. 

EFFECTIVE DATE: August 16. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

James G. Hoofnagle. Jr., Instruc¬ 
tions Officer, Immigration and Natu¬ 
ralization Service, 425 Eye Street 
NW.. Washington. D.C. 20536, tele¬ 
phone 202-376-8373. 

SUPPLEMENTARY INFORMATION: 
Reference is made to the notice of pro¬ 
posed rulemaking published on De¬ 
cember 16, 1977, at 42 FR 63426, in 
which the Service proposed to amend 
its regulations at 8 CFR 242.1(b) re¬ 
specting the setting of hearing dates 
in deportation proceedings. 

Existing 8 CFR 242.1(b) requires the 
time and place of the alien’s deporta¬ 
tion hearing to be stated in the order 
to show cause. The Service has found 
that this requirement often results in 
the necessity to postpone hearings be¬ 
cause, for various reasons, they cannot 
be held at the time specified in the 
order to show cause. This situation re¬ 
quires the Service to reschedule the 
hearings, generating much correspon¬ 
dence and paperwork as a result. 
Based on these considerations the 
Service issued this notice of proposed 
rulemaking in which it was proposed 
to amend this rule to provide that the 
date and place of the hearing may be 
stated in the order to show cause or be 
later specified and that the respon¬ 
dent should be notified of the time 
and place of the hearing no less than 7 
days prior to the hearing. The Service 
invited submission of representations 
on this proposed rule. A number of 
representations were received and 
they have all been carefully consid¬ 
ered. Based on a consideration of 
these representations and the adminis¬ 
trative needs of the Service it has been 
determined that the proposed regula¬ 
tion should be adopted without 
change. It is our intention that this re¬ 
vised procedure for the setting of 
hearing dates will provide the Service 
greater flexibility in the scheduling of 
hearings. In addition, this increased 
flexibility in scheduling hearings will 
benefit the respondents and their at¬ 
torneys and representatives. It will 
eliminate uncertainty as to when the 
hearing will actually be set and allevi¬ 
ate much of the inconvenience by per¬ 
mitting the Service to set the hearing 
dates in a manner in which the con¬ 
venience of all parties may be served. 

In the light of the foregoing, chap¬ 
ter I of title 8 of the Code of Federal 
Regulations is hereby amended as set 
forth below. 
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PART 242—PROCEEDINGS TO DETER¬ 
MINE DEPORTABILITY OF ALIENS 
IN THE UNITED STATES: APPRE¬ 
HENSION, CUSTODY, HEARING, 
AND APPEAL 

In part 242, § 242.1(b) is amended by 
revising the text of the third sentence 
and dividing it into two separate sen¬ 
tences. As amended, § 242.1(b) reads as 
follows: 

§ 242.1 Order to show cause and notice of 
hearing. 

# • • * • 

(b) Statement of nature of proceed¬ 
ing. The order to show da use will con¬ 
tain a statement of the nature of the 
proceeding, the legal authority under 
which the proceeding is conducted, a 
concise statement of factual allega¬ 
tions informing the respondent of the 
act or conduct alleged to be in viola¬ 
tion of the law, and a designation of 
the charges against the respondent 
and of the statutory provisions alleged 
to have been violated. The order will 
require the respondent to show cause 
why he should not be deported. The 
order will call upon the respondent to 
appear before an immigration judge 
for a hearing at a time and place 
which may be stated in the order or 
may be later specified. Respondent 
shall be notified of the time and place 
of the hearing not less than 7 days 
before the hearing date except that 
where the issuing officer, in his discre¬ 
tion, believes that the public interest, 
safety, or security so requires, he may 
schedule the hearing on shorter 
notice. The issuing officer may, in his 
discretion, schedule the hearing on 
shorter notice in any other case at the 
request of and for the convenience of 
the respondent. 

• • • • • 

(Secs. 103 and 242; 8 U.S.C. 1103 and 1252.) 

Effective date: This final rule be¬ 
comes effective on August 16. 1978. 

This final rule is being published to 
become effective on less than 30 days 
notice because to do so would post¬ 
pone unnecessarily implementation of 
a regulation which will improve Serv¬ 
ice procedures and eliminate uncer¬ 
tainty and inconvenience for aliens, 
and their attorneys and representa¬ 
tives. 

Dated: August 11, 1978. 

Leon el J. Castillo. 

Commissioner of 
Immigration and Naturalization. 

CFR Doc. 78-22856 Filed 8-15-78; 8:45 ami 
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[7535-01] 

Title 12—Banks and Banking 

CHAPTER VII—NATIONAL CREDIT 
UNION ADMINISTRATION 

PART 701—ORGANIZATION AND 
OPERATIONS OF FEDERAL CREDIT 
UNIONS 

Sale of Student Loans 

AGENCY: National Credit Union Ad¬ 
ministration. 

ACTION: Final rule. 

SUMMARY: The National Credit 
Union Administration amends its regu¬ 
lations to allow Federal credit unions 
to sell their members’ guaranteed stu¬ 
dent loans to the Student Loan Mar¬ 
keting Association. This will enable 
Federal credit unions to generate 
funds necessary to make additional 
guaranteed student loans to their 
members. 

EFFECTIVE DATE: August 16. 1978. 

ADDRESS: National Credit Union Ad¬ 
ministration. 2025 M Street NW., 
Washington, D.C. 20456. 

FOR FURTHER INFORMATION 
CONTACT: 

.Robert M. Fenner, Assistant General 
Counsel, Offfice of General Counsel, 
or Thomas C. Buckman. Examina¬ 
tion Procedures Analyst. Office of 
Examination and Insurance, Nation¬ 
al Credit Union Administration, 2025 
M Street NW., Washington. D.C. 
20456, telephone 202-632-4870 (Mr. 
Fenner) or 202-254-8760 (Mr. Buck- 
man). 

SUPPLEMENTARY INFORMATION: 
With the amendment of the Federal 
Credit Union Act (12 U.S.C. § 1751, et 
seq.; hereafter “the act”) by Pub. L. 
95-22, Federal credit unions received 
the authority to “purchase, sell, 
pledge, or discount or otherwise re¬ 
ceive or dispose of, in whole or in part 
any eligible obligations” (12 U.S.C. 
§ 1757(13)) [emphasis added]. 

Pursuant to that authority, the Ad¬ 
ministration is developing a general 
regulation concerning sales of member 
obligations. As an interim measure, 
the Administration promulgated 
§701.21-8 (12 CFR 701.21-8), effective 
August 4, 1978, to allow specified sales 
of long-term real estate loans. That in¬ 
terim regulation is now being amended 
to include authority to sell guaranteed 
student loans to the Student Loan 
Marketing Association. This action is 
taken to enable Federal credit unions 
to make additional student loan funds 
available for the oncoming school 
year. 

The Administration finds that notice 
and public procedure on this matter 
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are impracticable, unnecessary, and 
contrary to the public interest. The 
Administration has further deter¬ 
mined to dispense with publication of 
this rule in advance of its effective 
date. These findings and determina¬ 
tions are based on consideration of 
various factors; the approaching 
school year, the existence of restric¬ 
tive credit conditions in the economy, 
the needs of credit union members for 
student loans and other loan services, 
the liquidity needs of Federal credit 
unions, and the fact that the rule 
merely relieves an existing restriction 
upon Federal credit unions without 
adversely affecting any other segment 
of the economy. 

The Administration does, however, 
welcome comments upon this final 
rule, which will be taken into account 
in developing the general regulation 
concerning sales of eligible obligations. 

Authority: Sec. 107, 91 Stat. 49 (12 U.S.C. 
1757); sec. 120, 73 Stat. 635 (12 U.S.C. 1766); 
and sec. 209, 84 Stat. 1104 (12 U.S.C. 1789). 

Dated: August 10, 1978. 

Lawrence Connell, 
Administrator. 

Accordingly, 12 CFR Part 701 is' 
amended as follows: 

(1) Delete existing § 701.21-8 and add 
the following in lieu thereof: 

§ 701.21-8 Sale of eligible obligations. 

(a) For purposes of this section: (1) 
“Eligible obligation" means a real 
estate loan made pursuant to § 701.21- 
6 or a student loan insured or guaran¬ 
teed pursuant to Title IV, Part B, of 
the Higher Education Act of 1965, as 
amended. 

(b) Consistent with other require¬ 
ments of the Federal Credit Union Act 
and this chapter, a Federal credit 
union may sell or transfer the entire 
interest of an eligible obligation to any 
one of the following: 

(1) Federal National Mortgage Asso¬ 
ciation; 

(2) Government National Mortgage 
Association; 

(3) Federal Home Loan Mortgage 
Corporation; 

(4) Federal. State, and local housing 
authorities; and 

(5) Student Loan Marketing Associ¬ 
ation. 

[FR Doc. 78-22758 Filed 8-15-78; 8:45 am] 
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[3510-12] 

Title 15—Commerce and Foreign 
Trade 

CHAPTER IX—NATIONAL OCEANIC 
AND ATMOSPHERIC ADMINISTRA¬ 
TION, DEPARTMENT OF COM¬ 
MERCE 

PART 909—POLICIES AND PROCE¬ 
DURES REGARDING DISCLOSURE 
OF INFORMATION AND NOAA 
EMPLOYEE TESTIMONY IN LITIGA¬ 
TION NOT INVOLVING THE UNITED 
STATES 

AGENCY: National Oceanic and At¬ 
mospheric Administration, Commerce. 

ACTION: Final rule. 

SUMMARY: These rules establish Na¬ 
tional Oceanic and Atmospheric Ad¬ 
ministration (NOAA) policies and pro¬ 
cedures for (1) Disclosure of NOAA 
records, information, and data to par¬ 
ties in litigation not involving the 
United States, and (2) authorization of 
testimony by NOAA employees in 
such litigation. The purpose of these 
rules is to require maximum utiliza¬ 
tion of NOAA’s Environmental Data 
Service and other sources of desired 
information before NOAA employees 
are permitted to provide testimony in 
litigation. The intended effect of this 
action is to assure the effective per¬ 
formance of the Federal functions for 
which NOAA is responsible and to ter¬ 
minate the substantial unauthorized 
subsidy of private litigants by the 
public at large. 

EFFECTIVE DATE: September 15, 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Jay Johnson, 443-8066. 

SUPPLEMENTARY INFORMATION: 
Interested persons have been afforded 
an opportunity to participate in the 
making of these rules by a notice of 
proposed rulemaking issued April 11, 
1978, and published in the Federal 
Register on April 20. 1978 (43 FR 
16745, 16746), and due consideration 
has been given to the two comments 
received in response to the notice. 

One commentator requested men¬ 
tion be made in proposed § 909.2 of the 
rules that certified copies of aeronau¬ 
tical and nautical charts are routinely 
available from NOAA's National 
Ocean Survey. NOAA agrees and 
§909.2 has been amended to incorpo¬ 
rate this change. 

In addition, a minor editorial amend¬ 
ment has been made in § 909.2 to make 
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it clearer that persons seeking certi¬ 
fied copies of records under § 909.2(b) 
need not follow the Freedom of Infor¬ 
mation Act procedures. 

The second commentator objected to 
the rules stating that they assume a 
knowledge on the part of the practic¬ 
ing bar throughout the United States 
that these particular regulations exist. 
The commentator also stated that the 
rules appear to assume there will be 
time for notification, for example, by a 
National Weather Service (NWS) em¬ 
ployee of NOAA to the NOAA general 
counsel’s office when a request for an 
employee appearance or production of 
records occurs. The commentator sug¬ 
gested that NWS field offices have 
available an up-to-date summary of 
the law of the particular State where 
they are located relating to appear¬ 
ances by weather personnel and pro¬ 
duction of records indicating atmos¬ 
pheric conditions. If a subpena is 
served, the NWS field personnel 
should initially contact the appropri¬ 
ate assistant U.S. attorney for assist¬ 
ance. NOAA does not agree. 

These rules are, among other things, 
needed to support refusals to provide 
testimony in appropriate cases. NOAA 
has been advised by several U.S. attor¬ 
ney’s offices over the years that the 
mere existence of such rules would 
help them in their efforts to quash 
subpenas when requested. With re¬ 
spect to employees initially contacting 
the U.S. attorney’s office when served 
with a subpena, NOAA believes that 
its general counsel’s office should be 
the initial point of contact since 
NOAA attorneys are more likely to ap¬ 
preciate the burdens on the employees 
and their offices as well as the impact 
the employee’s testimony and absence 
from the job may have on NOAA ac¬ 
tivities. Therefore, this commentator’s 
suggestions have not been accepted. 

The rules have been renumbered 
part 909 since part 904 of 15 CFR has 
been preempted by other NOAA rules. 

Dated: July 28. 1978. 


R. L. Carnahan, 
Deputy Assistant 
Administrator 
for Administration, 

Accordingly, title 15, chapter IX is 
amended by adding part 909 to read as 
set forth below. 

Sec. 

909.1 Purpose and policy. 

909.2 Disclosure and certification of infor¬ 
mation and records. 

909.3 Response to subpena duces tecum. 

909.4 Testimony by NOAA employees In 
litigation not involving the United 
States. 


Sec. 

909.5 Conditions for authorizing testimo¬ 
ny. 

Authority: 15 U.S.C. 315. 1512. 1518: 33 
U.S.C. 884; 43 U.S.C. 1458. 1460. 1461. 

§ 909.1 Purpose and policy. 

(a) The regulations in this part de¬ 
scribe NOAA policies and procedures 
for the disclosure of information, rec¬ 
ords, and data to parties and testimo¬ 
ny by NOAA employees in litigation 
not involving the United States. 

(b) It is the policy of NOAA to pro¬ 
vide information, data, and records to 
non-Federal litigants to the same 
extent that they are available to the 
general public. The availability of 
NOAA employees to testify in non- 
Federal litigation is governed by the 
NOAA policy of maintaining strict im¬ 
partiality among non-Federal litigants. 
To this end NOAA witnesses generally 
may provide only factual testimony 
except as provided for in 909.5(c) and 
shall not appear as expert witnesses in 
litigation not involving the United 
States. 

§909.2 Disclosure and certification of in¬ 
formation and records. 

(a) Requests for identifiable infor¬ 
mation, records, and data in NOAA’s 
possession will be complied with con¬ 
sistent with the NOAA freedom of in¬ 
formation regulation (15 CFR Part 
903), the Department of Commerce 
privacy regulations (15 CFR Part 4b), 
and 15 U.S.C. 1525. Requests for rec¬ 
ords, information, and data should be 
addressed as specified in 15 CFR Part 
903. 

(b) Certified copies of NOAA records 
will be provided upon request. Re¬ 
quests for certified copies of weather 
and atmospheric-related data should 
be addressed to Director, National Cli¬ 
matic Center, Asheville, N.C. 28801. 
Requests for certified copies of aero¬ 
nautical and nautical charts should be 
addressed to Director, National Ocean 
Survey, Physical Science Services 
Branch, 6001 Executive Boulevard. 
Rockville, Md. 20852. Other requests 
for certification should be addressed 
to the Office of General Counsel at 
the address shown in paragraph (c) of 
this section. 

(c) Requests for the appearance of 
NOAA employees to give testimony in 
litigation not involving the United 
States should be addressed to the 
Office of General Counsel, National 
Oceanic and Atmospheric Administra¬ 
tion, 6010 Executive Boulevard. Rock¬ 
ville. Md. 20852. 

§ 909.3 Response to subpena duces tecum. 

(a) Any officer or employee served 
with a subpena duces tecum or the 
equivalent for the production of any 
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NO A A record shall promptly notify 
the Office of General Counsel. The 
subpena duces tecum shall be treated 
as a request for records, information, 
or data under 15 CFR Part 903. 

(b) The officer or employee served 
shall decline to produce the record 
that is the subject of a subpena duces 
tecum until its release has been au¬ 
thorized pursuant to 15 CFR Part 903. 
If. as a result of having complied with 
the preceding sentence of this subsec¬ 
tion, the officer or employee is or¬ 
dered to show cause why he or she 
should not be held in contempt of the 
court issuing the subpena, the General 
Counsel shall request the Department 
of Justice to represent the officer or 
employee. 

§909.4 Testimony by NOAA employees in 
litigation not involving the United 
States. 

(a) No NOAA officer or employee 
shall give testimony in any tribunal 
concerning any function of NOAA, or 
any data, information, or record cre¬ 
ated or acquired by NOAA as a result 
of the discharge of its official duties, 
without the prior authorization of the 
general counsel or the general coun¬ 
sel’s designee. 

(b) Upon receiving a subpena which 
orders the giving of testimony, a 
NOAA officer or employee shall imme¬ 
diately notify the Office of General 
Counsel. The officer or employee shall 
decline to testify unless otherwise au¬ 
thorized by the general counsel or des¬ 
ignee. If, as a result of having com¬ 
plied with the provisions of this sec¬ 
tion, the officer or employee is or¬ 
dered to. show cause why he or she 
should not be held in contempt of the 
court issuing the subpena. the general 
counsel shall request the Department 
of Justice to represent the officer or 
employee. 

§ 909.5 Conditions for authorizing testi¬ 
mony. 

(a) Any non-Federal party desiring 
testimony from a NOAA officer or em¬ 
ployee shall make a written request 
therefor addressed to the Office of 
General Counsel. The request shall in¬ 
clude a general statement of the testi¬ 
mony to be elicited, the requester’s in¬ 
terest in that testimony, a brief de¬ 
scription of the intended use of the 
testimony and a statement as to why 
the testimony is not available else¬ 
where. 

(b) The general counsel or designee 
shall authorize a NOAA officer or em¬ 
ployee to provide factual testimony 
when the requesting party has suffi¬ 
ciently shown: (1) That the evidence 
to be adduced is not reasonably availa¬ 
ble from any other source; (2) that no 
NOAA record or data could be intro¬ 
duced in evidence in substitution for 
the testimony; and (3) that the other 
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requirements of this part have been 
met. 

(c) Where less than all of the condi¬ 
tions of paragraph (b) of this section 
are met. the general counsel or desig¬ 
nee may authorize NOAA employees 
and officers to provide factual or 
expert testimony on any matters 
where NOAA has a significant interest 
in the litigation and the outcome may 
affect the implementation present or 
future policies, or where circum¬ 
stances or conditions make it neces¬ 
sary to provide the information in the 
public interest. 

(d) If the general counsel or desig¬ 
nee authorizes the testimony of a 
NOAA officer or employee, then the 
Office of General Counsel may ar¬ 
range for the taking of the testimony 
by methods that are less disruptive of 
the official activities of the officer or 
employee than providing testimony in 
court. Testimony may, for example, be 
provided by affidavits, answers to in¬ 
terrogatories, written depositions, or 
depositions transcribed, recorded, or 
preserved by any other method al¬ 
lowable by law. Costs of providing tes¬ 
timony, including transcripts, will be 
borne by the party requesting the tes¬ 
timony. 

[FR Doc. 78-22831 Filed 8-15-78; 8:45 am] 


[4210-01] 

Title 24—Housing and Urban 
Development 

CHAPTER X—FEDERAL INSURANCE 
ADMINISTRATION 

SUBCHAPTER B —NATIONAL FLOOD 
INSURANCE PROGRAM 

[Docket No. 4389] 

PART 1915—IDENTIFICATION AND 
MAPPING OF SPECIAL FLOOD 
HAZARD AREAS 

Communities with Minimal Hazard 
Areas 

AGENCY: Federal Insurance Adminis¬ 
tration. HUD. 

ACTION: Final rule. 

SUMMARY: The Federal Insurance 

Administrator, after consultation with 
local officials of the communities 
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listed below, has determined, based 
upon analysis of existing conditions in 
the communities, that these communi¬ 
ties would not be inundated by the 
100-year flood. Therefore, the Admin¬ 
istrator is converting the communities 
listed below to the regular progam of 
the national flood insurance program 
without determining base flood eleva¬ 
tions. 

EFFECTIVE DATE: Date of this 
notice—July 10, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Richard W. Krimm, Assistant 
Administrator. Office of Flood In¬ 
surance, Room 5270, 451 Seventh 
Street SW.. Washington, D.C. 20410, 
202-755-5581 or toll-free line 800- 
424-8872. 

SUPPLEMENTARY INFORMATION: 
In these communities, there is no 
reason not to make full limits of cover¬ 
age available. The entire community is 
now classified as zone C. In a zone C, 
insurance coverage is available on a 
voluntary basis at low actuarial, non- 
subsidized rates. For example, under 
the emergency program in which your 
community has been participating the 
rate for a one-story 1-4 family dwell¬ 
ing is $0.25 per $100 of coverage. 
Under the regular program, to which 
your community has been converted, 
the equivalent rate is $0.01 per $100 of 
coverage. Contents insurance is also 
available under the regular program at 
low actuarial rates. For example, when 
all contents are located on the first 
floor of a residential structure, the 
premium rate is $0.05 per $100 of cov¬ 
erage. 

In addition to the less expensive 
rates, the maximum coverage available 
under the regular program is signifi¬ 
cantly greater than that available 
under the emergency program. For ex¬ 
ample, a single family residential 
dwelling now can be insured up to a 
maximum of $185,000 coverage for the 
structure and $60,000 coverage for 
contents. 

Flood insurance policies for property 
located in the communities listed can 
be obtained from any licensed proper¬ 
ty insurance agent or broker serving 
the eligible community, or from the 
national flood insurance program. 

The effective date of conversion to 
the regular program will not appear in 
the Code of Federal Regulations 
except for the page number of this 
entry in the Federal Register. 

The entry reads as follows: 


§ 1915.8 

List of communities *ith no special flood hazard areas. 


State County 

Community name 

California., 


City of Dos Palos 

Do. 

...... Los Angeles.... 

.... City of El Segundo. 

Do_ 

. Merced . 

City of Livingston. 

Do_ 


.... City of Sonora. 

Illinois. 

.. Cook.... 

.... Village of Norridge. 
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EFFECTIVE DATE: Date of this 
notice (June 30, 1978.) 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Richard W. Krimm, Assistant 
Administrator, Office of Flood In¬ 
surance, 202-755-5581 or toll-free 
line 800-424-8872, Room 5270, 451 
Seventh Street SW., Washington, 
D.C. 20410. 

SUPPLEMENTARY INFORMATION: 
In these communities, there is no 
reason not to make full limits of cover¬ 
age available. The entire community is 
now classified as zone C. In a zone C. 
insurance coverage is available on a 
voluntary basis at low actuarial, non- 
subsidized rates. For example, under 
the Emergency Program in which 
your community has been participat¬ 
ing the rate for a one-story 1-4 family 
dwelling is $0.25 per $100 of coverage. 
Under the Regular Program, to which 
your community has been converted, 
the equivalent rate is $0.01 per $100 of 
coverage. Contents insurance is also 
available under the Regular Program 


at low actuarial rates. For example, 
when all contents are located on the 
first floor of a residential structure, 
the premium rate is $0.05 per $100 of 
coverage. 

In addition to the less expensive 
rates, the maximum coverage available 
under the Regular Program is signifi¬ 
cantly greater then that available 
under the Emergency Program. For 
example, a single family residential 
dwelling now can be insured up to a 
maximum of $185,000 coverage for the 
structure and $60,000 for contents. 

Flood Insurance policies for proper¬ 
ty located In the communities listed 
can be obtained from any licensed 
property insurance agent or broker 
serving the eligible community, or 
from the National Flood Insurance 
FTogram. 

The effective date of conversion to 
the Regular Program will not appear 
in the Code of Federal Regulations 
except for the page number of this 
entry in the Federal Register. 

The entry reads as follows: 


§ 1915.8 List of communities with no special flood hazard areas. 


State 


County 

Community name 

California... 

Los Angeles...., 


City of Rolling Hills. 

City of Baldwin Park. 

Town of Berthoud. 

City of Spirit Lake. 

Town of Jonesville. 

Do. 

.do. 


Colorado .... 

Larimer.... 


Idaho.... 

Kootenai.. 


Indiana.... 

Bartholomew.. 


New Jersey. 

St. Louis. 


City of Normandy. 

Borough of Merch&ntvllle. 

Village of Lake Success. 

Village of Sloan. 

Village of Kenmore. 

Village of Farnham. 

Town of Inola. 

Do.... 

Camden. 


New York...... 

Nassau. 


Do............... 

Erie. . . 



......do... 



.do. 


Oklahoma.. 

Rogers. 



Dewey. 


Town of Taloga. 

Borough of Mount Oliver. 

Borough of Cresson. 

Borough of Freeland 

Borough of Palmyra. 

City of Hedwig Village. 

City of Marfa. 

Town of Shenandoah. 

City of West University Place. 

Towm of Ashland. 

Pennsylvania. 

Allegheny.. 


Do. w ....... 

Cambria. 


Do.„... 

Luzerne.. 


Do.. 

Texas..... 

Lebanon__ 

Harris. 

— 

Do. 

Presidio.. 


Do.. 

Do.......... 

Montgomery... 
Harris....... 


Virginia..~.-.. 

Hanover. 


Washington........ 

Walla Walla..., 


City of College Place. 

City of Bluefield. 

West Virginia. 

Mercer. 






~r 


(National Flood Insurance Act of 1968 (Title XIII of Housing and Urban Development Act 
of 1968). effective January 28. 1969 (33 FR 17804, November 28, 1968), as amended: 42 
U.S.C. 4001-4128: and the Secretary’s delegation of authority to Federal Insurance Adminis¬ 
trator. 43 FR 7719). 

Issued: June 30, 1978. 


Gloria M. Jimenez, 
Federal Insurance Administrator. 


[FR Doc. 78-22790 Filed 8-15-78; 8:45 ami 


[4210-01] 

[Docket No. 4392] 

PART 1915—IDENTIFICATION AND 
MAPPING OF SPECIAL FLOOD 
HAZARD AREAS 

Communities With Minimal Hazard 
Areas 

AGENCY: Federal Insurance Adminis¬ 
tration, HUD. 


ACTION: Final rule. 

SUMMARY: The Federal Insurance 
Administrator, after consultation with 
local officials of the communities 
listed below, has determined, based 
upon analysis of existing conditions in 
the communities, that these communi¬ 
ties would not be inundated by the 
100-year flood. Therefore, the Admin¬ 
istrator is converting the communities 


listed below to the Regular Program 
of the National Flood Insurance Pro¬ 
gram without determining base flood 
elevations. 

EEFFECTIVE DATE: Date of this 
notice (June 30, 1978). 


FOR FURTHER INFORMATION 
CONTACT: 


Mr. Richard W. Krimm, Assistant 
Administrator. Office of Flood In¬ 
surance. Room 5270, 451 Seventh 
Street SW.. Washington, D.C. 20410, 
202-755-5581 or toll-free line 800- 
424-8872. 

SUPPLEMENTARY INFORMATION: 
In these communities, there is no 
reason not to make full limits of cover¬ 
age available. The entire community is 
now classified as zone C. In a zone C. 
insurance coverage is available on a 
voluntary basis at low actuarial, non- 
subsidized rates. For example, under 
the Emergency Program in which 
your community has been participat¬ 
ing the rate for a one-story 1-4 family 
dwelling is $0.25 per $100 of coverage. 
Under the Regular Program, to which 
your community has been converted, 
the equivalent rate is $0.01 per $100 of 
coverage. Contents insurance is also 
available under the Regular Program 
at low actuarial, rates. For example, 
when all contents are located on the 
first floor of a residential structure, 
the premium rate is $0.05 per $100 of 
coverage. 

In addition to the less expensive 
rates, the maximum coverage available 
under the Regular Program is signifi¬ 
cantly greater than that available 
under the Emergency Program. For 
example, a single family residential 
dwelling now can be insured up to a 
maximum of $185,000 coverage for the 
structure and $60,000 coverage for 
contents. 

Flood insurance policies for property 
located in the communities listed can 
be obtained from any licensed proper¬ 
ty insurance agent or broker serving 
the eligible community, or from the 
National Flood Insurance Program. 

The effective date of conversion to 
the Regular Program will not appear 
in the Code of Federal Regulations 
except for the page number of this 
entry in the Federal Register. 

The entry reads as follows: 
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§ 1915.8 

List of communities with no special flood hazard areas. 


State 

County 

Community name 

Illinois 


MpparH .-_ 

.... Village of Tallula. 

Do 

. 

.. .. Macoupin. 


Indiana 


. White_...____ 

__Town of Monon. 

Oklahoma 


..Muskogee. 

. Town of Oktaha. 

Or<»e n n 


, I,inn .-----------. 

. Town of Waterloo. 



. Jones... 


pn 


Callahan ... 

. City of Clyde. 

Do 


^ Eastland.. 

.. City of Gorman. 

Do 


Travis..-.. 

_ City of Manor. 

Do. 


Montague. 

. City of Saint Jo. 

no 


. Jones... 

.. City of Stamford. 

Do._ 

_ 

Runnels----— 

____ City of Winters. 


(National Flood Insurance Act of 1968 (Title XIII of Housing and Urban Development Act 
of 1968), effective January 28, 1969 (33 FR 17804. November 28. 1968), as amended; 42 
U.S.C. 4001-4128: and the Secretary’s delegation of authority to Federal Insurance Adminis¬ 
trator. 43 FR 7719.) 


Issued: June 30, 1978. 

Gloria M. Jimenez, 
Federal Insurance Administrator. 
[FR Doc. 78-22791 Filed 8-15-78; 8:45 am] 


[1505-01] 

Title 26—Internal Revenue 

CHAPTER I—INTERNAL REVENUE 

SERVICE, DEPARTMENT OF THE 
TREASURY 

SUBCHAPTER A—INCOME TAX 

[T.D. 7557] 

PART 1—INCOME TAX; TAXABLE 
YEARS BEGINNING AFTER DECEM¬ 
BER 31, 1953 

Reinstatement of Form 958 

Correction 

In FR Doc. 78-22230 appearing at 
page 35279 in the issue for Wednes¬ 
day, August 9, 1978, on page 35279, in 
the third column, under the heading 
“§ 1.6035-1 [Amended]”, in the para¬ 
graph numbered ”1”, the filing date 
for Form 958 now listed as “September 
29, 1978” should be corrected to read 
“October 10, 1978”. 


[4830-01] 

[T.D. 7559; LR-114-78] 

PART 7—TEMPORARY INCOME TAX 
REGULATIONS UNDER THE TAX 
REFORM ACT OF 1976 

Delay in date of furnishing informa¬ 
tion on carryover basis property 

AGENCY: Internal Revenue Service. 
Treasury. 

ACTION: Temporary regulations. 


SUMMARY: This document provides 
temporary regulations for executors of 
estates of decedents who die after De¬ 
cember 31. 1976. Changes were made 
in the applicable tax law by the Tax 
Reform Act of 1976. The regulations 
delay the dates for furnishing infor¬ 
mation to the Internal Revenue Serv¬ 
ice and to beneficiaries on carryover 
basis property. 

DATE: The regulations generally 
apply to estates of persons dying after 
December 31, 1976. 

FOR FURTHER INFORMATION 
CONTACT: 

William D. Gibbs of the Legislation 
and Regulations Division, Office of 
the Chief Counsel, Internal Revenue 
Service, 1111 Constitution Avenue 
NW.. Washington. D.C. 20224 (At¬ 
tention: CC:LR:T) 202-566-3287 (not 
a toll-free number.) 

Background 

This document contains temporary 
regulations delaying the date for fur¬ 
nishing information on carryover basis 
property to the Service and to benefi¬ 
ciaries of such property. The require¬ 
ment to furnish this information is 
contained in section 6039A of the In¬ 
ternal Revenue Code of 1954, as added 
by section 2005 (d) of the Tax Reform 
Act of 1976 (Pub. L. 94-455. 90 Stat. 
1877). 

Temporary regulations telling how 
and when this information must be 
furnished were published in the Fed¬ 
eral Register on April 20, 1978, 43 FR 
16734. 

The dates specified in that regula¬ 
tion are being postponed in order to 


give executors more time to comply 
with the reporting requirements. 

Drafting Information 

The principal author of this regula¬ 
tion was William D. Gibbs of the Leg¬ 
islation and Regulations Division of 
the Office of Chief Counsel, Internal 
Revenue Service. However, personnel 
from other offices of the Internal Rev¬ 
enue Service and Treasury Depart¬ 
ment participated in developing the 
regulation, both on matters of sub¬ 
stance and style. 

Waiver of Certain Procedural Require¬ 
ments of Proposed Treatury Directive 

A determination has been made by 
one of the undersigned. Jerome Kurtz, 
Commissioner of Internal Revenue, 
that there is an immediate need for 
guidance to the public in order to give 
executors more time to furnish the in¬ 
formation required under section 
6039A. Because of the immediate need 
for such guidance, compliance with 
the procedural requirements of para¬ 
graphs 8 through 13 of the proposed 
Treasury directive, relating to improv¬ 
ing regulations (43 FR 22319), would 
be impractical, and, therefore, these 
requirements have not been followed. 

Adoption of amendments to the regu¬ 
lations. Accordingly, 26 CFR Part 7 is 
amended as follows: 

Section 7.6039A-1 is amended by 
striking out “October 31, 1978” each 
place it appears and inserting in lieu 
thereof “December 31, 1978.” 

This Treasury decision merely post¬ 
pones the effective date of a rule, and 
there is need for immediate guidance 
with respect to the postponement. For 
these reasons, it is found unnecessary 
and impracticable to issue this Treas¬ 
ury decision with notice and public 
procedure thereon under subsection 
(b) of section 553 of title 5 of the 
United States Code or subject to the 
effective date limitation of subsection 
(d) of that section. 

This Treasury decision is issued 
under the authority contained in sec¬ 
tions 7805 and 6039A of the Internal 
Revenue Code of 1954 (68A Stat. 917, 
90 Stat. 1877; 26 U.S.C. 7805, 6039A). 

Jerome Kurtz, 

Commissioner of Internal Revenue. 

Approved: August 7, 1978. 

Donald C. Lubick, 

Assistant Secretary of the 
Treasury. 

[FR Doc. 78-22832 Filed 8-15-78; 8:45 am] 
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[3810-70] 

Title 32—National Defense 

CHAPTER I—OFFICE OF THE 
SECRETARY OF DEFENSE 

Deletion of Parts 

AGENCY: Office of the Secretary of 
Defense. 

ACTION: Final rule. 

SUMMARY: The Office of the Secre¬ 
tary of Defense is reviewing its direc¬ 
tives and instructions as part of the 
effort to meet Presidential objectives 
to improve Government regulations. 
The review resulted in identifying in 
the Code of Federal Regulations 15 
parts whose source documents were 
canceled; and 20 parts whose source 
documents (a) have been superseded; 

(b) have become obsolete; or (c) do not 
involve the general public and there¬ 
fore are not required to be there. 

EFFECTIVE DATE: August 16. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Ms. M. S. Healy, Federal Register Li¬ 
aison Officer. OSD/WHS. Pentagon. 
Washington. D.C. 20301. telephone 
202-697-4111. 

SUPPLEMENTARY INFORMATION: 
Several of the parts to be deleted are 
now under review, and may be revised, 
combined, and republished in the 
Code of Federal Regulations if they 
are determined to impact on the gen¬ 
eral public. 

Accordingly, 32 CFR Chapter I is 
amended by revoking the following 
parts: 

(a) Subchapter B—Personnel; Mili¬ 
tary and Civilian: Parts 44. 49. 56, 57. 
63, 64, 71, 72. 83. 84. 86, 93. 95, 96, 120, 
123, 125, 136, 139, 142. 

(b) Subchapter D—Security: 158. 

(c) Subchapter F—Transportation: 
173, 178. 

(d) Subchapter M—Miscellaneous: 
210, 213. 235, 240, 241, 250, 254, 265, 
266, 267. 

(e) Subchapter O—Military Postal 
Service: 280. 

(f) Subchapter P—Records: 294. 
Dated: August 11, 1978. 

Maurice W. Roche, 
Director, Correspondence and 
Directives , Washington Head¬ 
quarters Services , Department 
of Defense. 

CFR Doc. 78-22860 Filed 8-15-78; 8:45 am] 
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[3410-11] 

Title 36—Parks, Forest, and Public 
Property 

CHAPTER II—FOREST SERVICE, 

DEPARTMENT OF AGRICULTURE 

PART 262—REWARDS AND 
IMPOUNDMENTS 

Impoundment and Disposal of 
Unauthorized Livestock 

AGENCY: Forest Service. USDA. 
ACTION: Final rule. 

SUMMARY: The Forest Service issues 
final rule amendments covering dis¬ 
posal of impounded livestock when the 
owner has not redeemed them or 
other means of disposing of the ani¬ 
mals have been unsuccessful. The 
minor change in this final rule pro¬ 
vides authority to enter into agree¬ 
ments with State agencies to dispose 
of impounded livestock of known own¬ 
ership. 

EFFECTIVE DATE: September 15, 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Don Seaman, Assistant Director, 

Range Management, Forest Service, 

P.O. Box 2417. Washington, D.C. 

20013. telephone 703-235-8139. 

SUPPLEMENTARY INFORMATION: 
This amendment makes minor desir¬ 
able changes. These regulations were 
recodified on January 14, 1977 (Feder¬ 
al Register Vol. 42. page 2961). Minor 
changes in this amendment would au¬ 
thorize the Forest Service to develop 
agreements with the various State 
agencies administering livestock laws. 
The agreements could allow the State 
agency to dispose of impounded ani¬ 
mals of known ownership in those in¬ 
stances where such owner fails to 
redeem the impounded livestock. 

It has been determined that publica¬ 
tion of this amendment, in accordance 
with proposed rulemaking procedures 
of the Administrative Procedures Act. 
5 U.S.C. 533, is unnecessary, because 
the amendment does not change the 
procedures for handling impounded 
livestock. It merely provides for enter¬ 
ing into agreements with a State 
agency to accomplish the disposal of 
unclaimed animals rather than dispos¬ 
al by agents of the United States. The 
amendment will facilitate administra¬ 
tion and improve Forest Service-State 
agency relationships. The amendment 
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does not represent policy additions or 
major changes in policies which have 
applied to impoundment of unauthor¬ 
ized livestock on lands of the national 
forest system. 

In light of the foregoing, 36 CFR 
Chapter II is amended as follows: 

§262.2 [Amended 1 

(1) Section 262.2 Impoundment and 
disposal of unauthorized livestock is 
amended as follows: 

Paragraph (f) delete the final sen¬ 
tence and replace with the following: 
“Agreements may be made with State 
agencies whereby livestock of un¬ 
known ownership and livestock of 
known ownership, which are not re¬ 
deemed by the owner, are released to 
the agency for disposal in accordance 
with State law. Provided, That remu¬ 
neration of proceeds from the sale of 
said animals in excess of costs of im¬ 
poundment and to arrange for disposal 
of livestock of known ownership will 
be refunded to the former owner. 

(Sec. 1, 30 Stat. 35. as amended (16 U.S.C. 
551); sec. 1, 33 Stat. 628 (U.S.C. 472); 50 
Stat. 562, as amended (7 U.S.C. 1011(f)); 58 
Stat. 736 (16 U.S.C. 599 (D).) 

David G. Unger. 

Deputy Assistant Secretary for 
Conservation, Research, and 
Education. 

August 11, 1978. 

[FR Doc. 78-22806 Filed 8-15-78; 8:45 am] 


[6560-01] 

Title 40—Protection of Environment 

CHAPTER I—ENVIRONMENTAL 
PROTECTION AGENCY 

SUBCHAPTER C—AIR PROGRAMS 

[FRL 946-7) 

PART 52—APPROVAL AND PROMUL¬ 
GATION OF IMPLEMENTATION 
PLANS 

California Plan Revision: Mariposa 
County Air Pollution Control District 

AGENCY: Environmental Protection 
Agency. 

ACTION: Final rulemaking. 

SUMMARY: The Environmental Pro¬ 
tection Agency (EPA) takes final 
action to approve and, where appropri¬ 
ate. disapprove or take no action on re¬ 
visions to the Mariposa County Air 
Pollution Control District (APCD) 
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portion of the California State imple¬ 
mentation plan (SIP) submitted by 
the Governor's designee. The intended 
effect of this action is to update rules 
and regulations, and to correct certain 
deficiencies in the SIP. 

DATES: Final rulemaking actions 
taken in this notice will be effective on 
September 15, 1978. Comments on rule 
213 may be submitted up to October 
16. 1978. See supplementary informa¬ 
tion section for details. 

ADDRESS: Comments on rule 213 
should be sent to: Regional Adminis¬ 
trator, Attn.: Air and Hazardous Mate¬ 
rials Division, Air Programs Branch. 
California SIP Section CA-4), U.S. En¬ 
vironmental Protection Agency, 
Region IX, 215 Fremont Street. San 
Francisco, Calif. 94105. 

FOR FURTHER INFORMATION 
CONTACT: 

Allyn M. Davis, Director, Air and 

Hazardous Materials Division, U.S. 

Environmental Protection Agency, 

Region IX, 215 Fremont Street, San 

Francisco, Calif. 94105, Attn.: Wayne 

A. Blackard, telephone 415-556-7882. 

SUPPLEMENTARY INFORMATION: 
On September 16, 1977, and December 
9. 1977, EPA published a notice of pro¬ 
posed rulemaking (42 FR 46556) and a 
further notice of proposed rulemaking 
(42 FR 62163) for revisions to the rules 
and regulations of the Mariposa 
County APCD submitted to EPA by 
the California Air Resources Board 
(ARB) on June 6,1977, for inclusion in 
the California SIP. 

The changes contained in the June 
6. 1977, submittal that are acted upon 
by this notice include the following: 

(a) Some definitions are amended. 

(b) The list of exceptions to the visible 
emission control rule is amended. 

(c) New rules are added to control patho¬ 
logical Incineration and abrasive blasting. 

(d) The language of the California Health 
and Safety Code Is incorporated into a 
number of rules. 

(e) The rule for the control of particulate 
matter emissions based on process weight 
rates is amended. 

(f) The sections of the California Health 
and Safety Code referred to in a number of 
rules are renumbered to conform with the 
recodification of the code. 

(g) Some of the rules for the control of 
open burning including agricultural burning 
are amended. 

(h) A new rule is added to Implement the 
continuous monitoring program. 

(i) Some procedures before the hearing 
board are modified. 

(j) Minor wording changes, that do not 
affect the degree of control, are made to a 
number of rules. 

(k) A number of rules are renumbered. 

A list of the rules being considered 
by this action was published as part of 
the September 16, 1977, notice of pro¬ 
posed rulemaking and the December 9. 
1977, further notice of proposed rule- 
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making. The proposed rulemaking pro¬ 
vided 30 days for public comments. No 
comments have been received. 

Under section 110 of the Clean Air 
Act, as amended, and 40 CFR Part 51, 
the Administrator is required to ap¬ 
prove or disapprove the submitted 
rules as SIP revisions. It is the purpose 
of this notice to approve all the revi¬ 
sions contained in the June 6, 1977, 
submittal, and incorporate them into 
the California SIP, with the exception 
of those rules not being acted upon 
and those rules being disapproved as 
discussed below. 

No action is being taken on Rule 
203(D), Exceptions, as the rule will be 
addressed in a future Federal Regis¬ 
ter notice. 

Rule 203(G), Exceptions , exempts 
"other equipment in agricultural oper¬ 
ations" from the visible emission limi¬ 
tation imposed by Rule 202, Visible 
Emissions . Since the term "other 
equipment" is not defined, the rule 
has the potential to render the visible 
emission limitation unenforceable and 
therefore is disapproved. 

No action is being taken on Rule 205, 
Nuisance , because this rule is not spe¬ 
cifically directed at the attainment 
and maintenance of the national ambi¬ 
ent air quality standards (NAAQS) 
and thus is not appropriate for inclu¬ 
sion in the SIP. 

Rule 211, Process Weight Per Hour , 
revises an analogous rule under the 
same rule number and title, previously 
approved in the January 10, 1975, sub¬ 
mittal, by narrowing the pollutant 
coverage from the more inclusive "par¬ 
ticulate matter" to the less inclusive 
"dust." The revision is disapproved be¬ 
cause no analysis has been submitted 
to demonstrate that this relaxation 
will not cause any interference with 
the attainment and maintenance of 
the NAAQS. The previously approved 
Rule 211. Process Weight Per Hour, in 
the January 10. 1975, submittal is re¬ 
tained and shall remain in effect for 
Federal enforcement purposes. 

No action is being taken on Rule 213, 
Storage of Petroleum Products, be¬ 
cause EPA is now in the process of re¬ 
evaluating the appropriateness of ap¬ 
plying the vapor recovery programs 
specified in 40 CFR 52.255 and 40 CFR 
52.256 to the districts within the area 
presently known as the Mountain 
Counties air basin. Preliminary infor¬ 
mation supplied by the Mountain 
Counties Coordinating Council indi¬ 
cates that existing ambient air quality 
standard excursions for oxidant in the 
Mountain Counties air basin are due 
to transport from the Sacramento 
Valley and the San Joaquin Valley 
rather than to the emissions of hydro¬ 
carbons within the area. Thus, EPA, 
by this notice, is inviting public com¬ 
ments on this thesis for the purpose of 
promulgating final approval or disap¬ 


proval of rule 213. Comments may be 
sent to the EPA region IX office at 
the address given above. Comments re¬ 
ceived on or before October 16, 1978, 
will be considered and made available 
for public inspection at the EPA 
region IX office and the EPA public 
information reference unit. In addi¬ 
tion, copies of the proposed rule and 
the preliminary analysis are available 
for public inspection during normal 
business hours at the EPA region IX 
office and at the following locations: 

Mariposa County Air Pollution Control Dis¬ 
trict, Highway 140, Mariposa, Calif. 95338. 
California Air Resources Board. 1709 11th 

Street, Sacramento, Calif. 95814. 

Public Information Reference Unit, Room 

2922, EPA Library, 401 M Street SW., 

Washington. D.C. 20460. 

Rule 302(C), Exceptions to Rule 301, 
allows open burning of unsalable wood 
waste from property being developed 
for commercial or residential use, sub¬ 
ject to requirements imposed by Rule 
319, Open Burning of Wood Waste on 
Property Where Grown. Without any 
showing that this additional category 
of open burning will not interfere with 
the attainment and maintenance of 
the NAAQS, this relaxation of control 
on open burning should not be al¬ 
lowed. Thus both rule 302(C) and rule 
319 are disapproved. 

Rule 304, Exceptions to Rule 303, is 
disapproved because it exempts open 
burning of agricultural waste at alti¬ 
tudes above 3.000 feet mean sea level 
(m.s.l.) and agricultural burning in 
areas above 6,000 feet m.s.l. from 
permit requirements without an ade¬ 
quate demonstration that these ex¬ 
emptions will not interfere with the 
attainment and maintenance of the 
NAAQS. 

Rule 322, Mechanized Burners, is 
disapproved because it exempts open 
outdoor fires in mechanized burners 
from "no-burn day" requirements. Al¬ 
though a visible emission limitation of 
Ringelmann No. 1 is set. there is no 
demonstration that this new exemp¬ 
tion will not interfere with the attain¬ 
ment and maintenance of the NAAQS. 

Rule 404, Upset Conditions, Break¬ 
down or Scheduled Maintenance, is 
disapproved because it permits auto¬ 
matic exemption of sources from ap¬ 
plicable emission limitations during 
equipment malfunction and scheduled 
maintenance, and therefore could 
render the emission limitations unen¬ 
forceable. 

Rule 507, Provision of Sampling and 
Testing Facilities, is a new rule adopt¬ 
ed to implement the continuous moni¬ 
toring program in accordance with the 
requirements of 40 CFR 51.19(e). The 
rule is approved: however, since the 
rule does not satisfy all the require¬ 
ments specified in 40 CFR Part 51, Ap¬ 
pendix P, the plan will be disapproved 
in part under 40 CFR Part 52. 
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Regulation VI revisions (which in¬ 
clude rules 600, 603, and 610) are ap¬ 
proved as part of a procedure for the 
granting of variances. Each variance, 
however, must satisfy the require¬ 
ments of section 110 of the Clean Air 
Act and 40 CFR Part 51 in order to be 
approved by EPA as a revision to the 
SIP. 

The deletion of rule 203(k), Excep¬ 
tions, previously approved in the Jan¬ 
uary 10, 1975, submittal is approved 
because the deletion of a rule that 
exempted smokes or fumes resulting 
from “acts of God“ from the visible 
emission limitations represents a 
tightening in air pollution control. 

Certification has been received from 
the ARB that the public hearing re¬ 
quirements of 40 CFR 51.4 have been 
satisfied. 

Authority: Secs. 110 and 301(a) of the 
Clean Air Act. as amended (42 U.S.C. §§ 7410 
and 7601(a)). 

Dated: August 9, 1978. 

Douglas M. Costle, 
Administrator. 

Subpart P of Part 52 of Chapter I. 
Title 40, of the Code of Federal Regu¬ 
lations is amended as follows: 

SUBPART F—CALIFORNIA 

1. Section 52.220, paragraph 

(c)(39)(vii) is added as follows: 

§ 52.220 Identification of plan. 


(C) ♦ • • 

(39) • • • 

(vii) Mariposa County APCD. 

(A) New or amended rules 102(B), 
102(E), 102(S), 102(11), 102CSS). 203 
(with the exception of (D)), 206(B), 
207, 208, 211, 215, 216, 301, 302, 303, 
304. 308, 319, 320. 321. 322, 324, 402, 
404, 407, 507. 514. 600, 603, and 610. 

(B) Previously approved and now de¬ 
leted (without replacement) rule 
203(k). 


2. Section 52.234, paragraph (e)(2) is 
added as follows: 

§ 52.234 Source surveillance. 


(e)• • • 

(2) San Joaquin Valley intrastate 
AQCR: 

(i) Mariposa County APCD. 


3. Section 52.236, paragraph (b)(3) is 
added as follows: 

§ 52.236 Rules and regulations. 

(a) • • • 

(b) • • • 
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(3) San Joaquin Valley intrastate 
region: 

(i) Mariposa County APCD. 

(A) Rule 203(G), Exceptions, submit¬ 
ted on June 6, 1977. 

• • • • • 

4. Section 52.271, paragraph 
(a)(4)(vi)(B) is added as follows: 

§52.271 Malfunction regulations. 

(a) • • • 

(4) • • • 

(vi) * • • 

(B) Rule 404, Upset Conditions, 
Breakdovm or Scheduled Maintenance, 
submitted on June 6, 1977. 


5. Section 52.273, paragraph 

(a) (3)(vi) is added as follows: 

§ 52.273 Open burning. 

(a) • • • 

(3) • • • 

(vi) Mariposa County APCD. 

(A) Rule 302(0. Exceptions to Rule 
301; Rule 304, Exceptions to Rule 303; 
Rule 319, Open Burning of Wood 
Waste on Property Where Grown; and 
Rule 322, Mechanized Burners, sub¬ 
mitted on June 6, 1977. 

• • • • * 

6. Section 52.275, paragraph 

(b) GXii) is added as follows: 

§ 52.275 Particulate matter control. 

(a) ♦ • • 

(b) • • • 

( 1 ) • • • 

(ii) Mariposa County APCD. 

(A) Rule 211, Process Weight Per 
Hour, submitted on June 6, 1977, is 
disapproved: and Rule 211, Process 
Weight Per Hour, previously approved 
in the January 10. 1975, submittal is 
retained and shall remain in effect for 
Federal enforcement purposes. 


CFR Doc. 78-22746 Piled 8-15-78; 8:45 am) 


[6560-01] 

[FRL 940-1) 

PART 52—APPROVAL AND PROMUL¬ 
GATION OF IMPLEMENTATION 
PLANS 

California Plan Revision: Northern 
Sonoma County Air Pollution Con¬ 
trol District 

AGENCY: Environmental Protection 
Agency. 

ACTION: Final rulemaking. 
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SUMMARY: The Environmental Pro¬ 
tection Agency (EPA) takes final 
action to approve and, where appropri¬ 
ate, disapprove or take no action on 
changes to the Northern Sonoma 
County Air Pollution Control District 
(APCD) portion of the California 
State Implementation Plan (SIP) sub¬ 
mitted by the Governor s designee. 
The intended effect of this action is to 
update rules and regulations and to 
correct certain deficiencies in the SIP. 

EFFECTIVE DATE: September 15, 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Allyn M. Davis, Director, Air and 
Hazardous Materials Division. Envi¬ 
ronmental Protection Agency. 215 
Fremont Street, San Francisco, 
Calif. 94105. Attn: Wayne A. Black- 
ard, 415-556-7882. 

SUPPLEMENTARY INFORMATION: 
On June 14, 1977 (42 FR 30397). EPA 
published a notice of proposed rule- 
making for revisions to the Northern 
Sonoma County Air Pollution Control 
District’s Rules and Regulations sub¬ 
mitted on July 25, 1973; January 22. 
1974; January 10. 1975; November 3. 
1975; August 2, 1976; and November 
10, 1976. Since the November 10, 1976, 
submittal represents the most recent 
complete set of rules and regulations 
for the District, only it will be ad¬ 
dressed in this notice. 

The rules contained in the Novem¬ 
ber 10, 1976, submittal comprise a 
complete revision of Northern Sonoma 
County APCD’s Rules and Regula¬ 
tions and are identical for four of the 
five APCD’s in the North Coast Air 
Basin. All rules have been renum¬ 
bered. and many have been reworded 
or reorganized. In addition to those 
changes, the most significant changes 
to rules being acted upon by this 
notice are as follows: 

(a) Language changes are made to con¬ 
form with recodification of the State Health 
and Safety Code and to accommodate the 
Uniform Regulations of the North Coast Air 
Basin. 

(b) Procedures are added regarding public 
records and trade secrets. 

(c) Provisions are added regarding sever¬ 
ability. intent of the regulations, and liberal 
construction. 

(d) Exceptions to the visible emissions 
rule are added. 

(e) Specific limits on particulates from 
steam generating units and Kraft recovery 
furnaces are established. 

(X) Measures to be taken to control fugi¬ 
tive dust are added. 

(g) Procedures for issuing orders for 
abatement are updated and detailed. 

(h) Exemptions from open burning prohi¬ 
bitions are added. 

(i) Open burning policies are specified. 

(J) Use classifications under which open 
fires are allowed on “permissive-bum” days 
are specified. 
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(k) Procedures for notifying the public of 
''permissive-burn" and "no-burn" days are 
specified. 

(l) Reporting procedures, exceptions to 
prohibition of burning on "no-bum" days, 
and agencies that may issue burning per¬ 
mits are specified. 

(m) Conditions under which waste may be 
burned are specified, and an exception to 
the rule on drying time is provided. 

(n) Penalties for violations of open burn¬ 
ing rules are established. 

A list of the rules being considered 
by this action was published as part of 
the notice of proposed rulemaking on 
June 14, 1977 (42 FR 30397). The 
notice of proposed rulemaking pro¬ 
vided 30 days for public comment. No 
public comments were received. 

Under Section 110 of t he C lean Air 
Act. as amended, and 40 CFR Part 51, 
the Administrator is required to ap¬ 
prove or disapprove these regulations 
as State Implementation Plan revi¬ 
sions. 

Rule 150, Public Records , provides 
for the public availability of emission 
data. The rule does not, however, re¬ 
quire the correlation of emission data 
with applicable emission limitations as 
required by 40 CFR 51.10(e). Rule 150 
is approved since it partially satisfies 
the requirements of § 51.10(e). Howev¬ 
er, since the correlation requirement is 
not met, paragraph (b)(4) of the Fed¬ 
erally promulgated regulation, 40 CFR 
52.224 General Requirements , is re¬ 
tained as applicable to the Northern 
Sonoma County APCD. 

Rule 630, Decisions , is being ap¬ 
proved as a procedure for the granting 
of variances. Each variance, however, 
must satisfy the requirements of Sec¬ 
tion 110 of the Clean Air Act and 40 
CFR Part 51 in order to be approved 
by EPA as a revision to the SIP. 

It is the purpose of this notice to ap¬ 
prove all changes contained in the No¬ 
vember 10, 1976 submittal and to in¬ 
corporate them into the California 
SIP. with the exceptions of the rules 
discussed below. 

EPA is disapproving Rules 410(c)(2), 
420(e), and the following portions of 
Regulation 2, Open Burning Proce¬ 
dures: general prohibitions (all of page 
1) (Open Burning Procedures ) para¬ 
graphs (e) and (f) of Article I ( Scope 
and Policy ), paragraphs (f) and (g) of 
Article V ( Burning Permits and Re¬ 
ports), and paragraph (f) of Article VI 
(Burning Preparation and Restric¬ 
tions ). 

Rule 420(e), Waste Incineration, 
would exempt from the emission limit 
of Rule 420(a) single chamber inciner¬ 
ators "used for the disposal of ap¬ 
proved combustibles subject to permit 
conditions specified by the Control Of¬ 
ficer after a finding that such use is 
compatible with the county solid 
waste management program and will 
not cause a violation of the control 
strategy.” This rule is disapproved be¬ 
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cause it relaxes emission control, pro¬ 
vides an excessive amount of discre¬ 
tion on the part of the Control Offi¬ 
cer, and as such could interfere with 
the attainment/maintenance of the 
NAAQS. 

Paragraph (c)(2) of Rule 410, Visible 
Emissions, would exempt from the 
opacity limit of Rule 410(a) "smoke 
from fires set pursuant to Regulation 
2 [ Open Burning Procedures ] of the 
North Coast Air Basin.” Several provi¬ 
sions of Regulation 2 are being disap¬ 
proved for the reasons given in the 
four paragraphs immediately follow¬ 
ing. Rule 410(c)(2) is disapproved for 
the same reasons. 

The general prohibitions (all of page 
1) of Regulation 2 would permit the 
burning of specified substances under 
certain conditions. These general pro¬ 
hibitions (all of page 1) are disap¬ 
proved because certain controls have 
been relaxed and no analysis has been 
submitted to show that such burning 
would not interfere with the attain¬ 
ment/maintenance of the NAAQS. 

Paragraph (e) of Article I of Regula¬ 
tion 2 would permit open outdoor fires 
. . on those days for which satisfac¬ 
tory meteorological burning conditions 
and adequate area ventilation are pre¬ 
dicted to occur . . .”. This provision is 
disapproved because it is too vague to 
be enforceable. 

Paragraph (f) of Article I, paragraph 
(g) of Article V, and paragraph (f) of 
Article VI, all of which are contained 
in Regulation 2, are disapproved be¬ 
cause each would allow the granting of 
exceptions from open burning rules if 
"imminent and substantial economic 
loss” is threatened by denial of an ex¬ 
ception. Economic factors are an im¬ 
permissible basis upon which to grant 
such an exception absent a showing 
that all other requirements of § 110 of 
the Clean Air Act, as well as the 
NAAQS, will be met. 

Paragraph (f) of Article V of Regula¬ 
tion 2 would allow, from January 1 
until May 31 range improvement or 
forest management burning on "no¬ 
bum” days, provided that more than 
50% of the land has been "brushed 
treated.” This paragraph is disap¬ 
proved because no analysis has been 
submitted to show that the allowance 
would not interfere with the attain¬ 
ment/maintenance of the NAAQS. 

No action is being taken at this time 
on rules concerning emergency epi¬ 
sodes. non-criteria pollutants, new 
source review, mandatory monitoring, 
nuisance, sulfide emission standards, 
organic gas emissions, malfunction, 
and open burning (use classifications). 
Of these rules, Rule 140, Emergency 
Conditions; Chapter II, Permits; and 
Rule 540, Equipment Breakdown, will 
be or have been acted upon in separate 
Federal Register notices. 


Rule 160, Ambient Air Quality 
Standards (excluding paragraph (a), 
which does not apply to the Northern 
Sonoma County APCD) is being ap¬ 
proved with the exceptions of the non- 
criteria pollutants, which are not ap¬ 
propriate for inclusion in the SIP. 

Paragraphs (a) and (c) of Rule 400, 
Public Nuisance, are not appropriate 
for inclusion in the SIP because they 
are not specifically directed at the at¬ 
tainment of maintenance of the 
NAAQS. Therefore. EPA is taking no 
action on these paragraphs. 

Rule 450, Sulfide Emission Stand- 
ards, is not appropriate for inclusion 
in the SIP because it would regulate a 
pollutant for which there is no 
NAAQS. Therefore, EPA is taking no 
action on this rule. 

Use Classification 6 of Article III of 
Regulation 2, Open Burning Proce¬ 
dures, is not appropriate for inclusion 
in the SIP because it expired on Janu¬ 
ary 1, 1977. Therefore, EPA is taking 
no action on this rule. 

Paragraph (j) of Article VI of Regu¬ 
lation 2, Open Burning Procedures, is 
not being acted on as it refers to Use 
Classification 6 of Article III. 

Paragraph (a) of Rule 160, Ambient 
Air Quality Standards; paragraph (b) 
of Rule 410, Visible Emissions; and 
rule 460, Organic Gas Emissions, al¬ 
though included in the Uniform Regu¬ 
lations of the North Coast Air Basin, 
do not apply to the Northern Sonoma 
County APCD. Therefore, EPA is 
taking no action on these rules. 

The State has submitted Rules 490 
and 492, and Regulations 3 and 4, con¬ 
cerning New Source Performance 
Standards (NSPS) and National Emis¬ 
sion Standards for Hazardous Air Pol¬ 
lutants (NESHAPS). These rules and 
regulations implement Sections 111 
and 112 of the Clean Air Act, and are 
not appropriate for inclusion in the 
SIP under Section 110 of the Act. 
Therefore, these regulations will be 
neither approved nor disapproved by 
EPA as part of an applicable imple¬ 
mentation plan. NSPS and NESHAPS 
regulations were, however, reviewed 
under the appropriate provisions of 
Sections 111 and 112, and delegation 
of authority to implement and enforce 
the NSPS and NESHAPS standards 
was made to the State of California, 
on behalf of the Northern Sonoma 
County APCD, on February 6, 1976. 
The Federal Register notice for this 
delegation of authority was published 
on May 26. 1976 (41 FR 21450). 

The California Air Resources Board 
has certified that the public hearing 
requirements of 40 CFR 51.4 have 
been satisfied. 

Authority: Sections 110 and 301(a) of the 
Clean Air Act, as amended, 42 U.S.C. §§ 7410 
and 7601(a). 
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Dated: August 9, 1978. 

Douglas M. Costle, 
Administrator. 

Subpart F of Part 52 of Chapter I. 
Title 40 of the Code of Federal Regu¬ 
lations is amended as follows: 

SUBPART F—CALIFORNIA 

1. Section 52.220. paragraph 
(c)(35)(xvi)(B) is added as follows: 

§ 52.220 Identification of plan. 

♦ • • • • 

(C) • • • 

(35)• • • 

(xvi) • • • 

(B) New or amended Rules 100. 110, 
120, 130, 150, 160, (except 160(a) and 
non-criteria pollutants), 190, 300, 310, 
320, 340, 400(b), 410(a), 410(c), 420, 
430, 440, 470, 480, 482, 500, 510, 520, 
600, 610, 620, 630, 640, and 650; and 
the following portions of Regulation 2: 
general prohibitions (all of page 1), 
Articles I and II, paragraphs Al, A2, 
A3, A4, 5, 7, and 8 of Article III, Arti¬ 
cles IV and V, paragraphs (a) to (i) of 
Article VI, and Article VII. 

• • • • * 

2. Section 52.224. paragraph 
(a)(2)(vi) is added as follows: 

§ 52.224 Genera) requirements. 


(a) • * * 

( 2 ) • • • 

(vi) San Francisco Bay Area Intra¬ 
state. 

(A) Northern Sonoma County 
APCD. 


• • • • • 

3. In Section 52.273, paragraphs 
(a)(8) and (b)(7) are added as follows: 

§ 52.273 Open burning. 

(a) • • • 

(8) San Francisco Bay Area Intra¬ 
state Region: 

(i) Northern Sonoma County APCD. 

(A) Rule 410(c)(2) and the following 
portions of Regulation 2: general pro¬ 
hibitions (all of page 1). paragraph (f) 
of Article I, paragraphs (f) and (g) of 
Article V. and paragraph (f) of Article 
VI, submitted on November 10. 1976. 


(b) • • • 

(7) San Francisco Bay Area Intra¬ 
state AQCR: 

(i) Northern Sonoma County APCD. 
(A) Paragraph (e) of Article I of 
Regulation 2, submitted on November 
10, 1976. 
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4. Section 52.275, paragraph (b)(5) is 
added as follows: 

§ 52.275 Particulate matter control. 

• • • • * 

(b) • • • 

(5) San Francisco Bay Area Intra¬ 
state AQCR: 

(i) Northern Sonoma County APCD. 
(A) Rule 420(e), Waste Incineration , 
submitted on November 10, 1976. 

• • • * • 

[FR Doc. 78-22747 Filed 8-15-78: 8:45 am) 


[6560-01] 

SUBCHAPTER R—TOXIC SUBSTANCES 
CONTROL 

CFRL 947-4) 

PART 730—HEALTH AND SAFETY 
REPORTING REGULATIONS 

Final Rule; Corrections 

AGENCY: Environmental Protection 
Agency. 

ACTION: Final rule; corrections. 

SUMMARY: In FR Doc. 912-1 (FR 
Doc. 78-196 78, 43 FR 30984, July 18, 
1978), in the SUMMARY section of 
the preamble the following chemical 
substance should be listed immediate¬ 
ly after the word “toluene” and imme¬ 
diately before the words “and xy¬ 
lenes.” 

hexachloro-1,3-butadiene 

On page 30985 in the SUPPLEMEN¬ 
TARY INFORMATION section of the 
preamble the last sentence of the 
paragraph headed “Types of Studies 
Subject to Submission” should be de¬ 
leted: 

“Studies of the effects of a mixture 
that includes a substance listed in 
§ 730.4 must be reported.” 

In its place the following should be 
added: 

“Studies of mixtures containing one 
or more of the substances listed in 
§730.4 should be submitted if, in the 
opinion of the respondent, the study 
reflects the effects of the substance. 
Mixtures which contain only very 
small amounts of a substance whose 
effects are masked need not be submit¬ 
ted.” 

The Agency has determined the in¬ 
clusion of all studies of mixtures that 
contain, irrespective of amount, any of 
the substances listed in §730.4 is im¬ 
practical at this time. The Agency in¬ 
tends to develop a system to include 
studies of mixtures that contain listed 
substances for the future model rule 
concerning substances under consider¬ 
ation for test rule development. 
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FOR FURTHER INFORMATION 
CONTACT: 

Ralph Northrop, 202-755-2110. 
Dated: August 11, 1978. 

Marilyn C. Bracken, 
Acting Assistant Administrator , 
Office of Toxic Substances. 
[FR Doc. 78-23005 Filed 8-15-78; 8:45 am) 


[4110-12] 

Title 45—Public Welfare 

SUBTITLE A—DEPARTMENT OF 
HEALTH, EDUCATION, AND WEL¬ 
FARE, GENERAL ADMINISTRATION 

PART 16— DEPARTMENT GRANT 
APPEALS PROCESS 
Technical Amendments 

AGENCY: Office of the Secretary, 
HEW. 

ACTION: Final regulations. 

SUMMARY: This rule makes techni¬ 
cal changes to the regulations in part 
16 concerning the Department's grant 
appeals process. Also, because of arhbi- 
guities in the regulations, the terms 
“grant” and “grantee” are defined. 
These regulations make the Depart¬ 
ment’s grant appeals process apply to 
the resolution of disputes arising from 
determinations to terminate or void 
assistance under the Emergency 
School Aid Act. 

EFFECTIVE DATE: These regula¬ 
tions take effect at the same time as 
related regulations under the Emer¬ 
gency School Aid Act (45 CFR Part 
185), found in this issue of the Feder¬ 
al Register. The emergency school 
aid regulations are expected to take 
effect 45 days after they are transmit¬ 
ted to Congress. (Regulations of the 
Commissioner of Education are trans¬ 
mitted to Congress 3-4 days before 
they are published in the Federal 
Register.) However, this date is 
changed by statute if Congress disap¬ 
proves the regulations or takes certain 
types of adjournments. If you want to 
know the exact effective date of these 
regulations, call or write the Office of 
Education contact person identified in 
the emergency school aid regulations. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Thomas M. Reynolds, Depart¬ 
ment of Health. Education, and Wel¬ 
fare. Room 3766, North Building. 
330 Independence Avenue SW., 
Washington, D.C. 20201, telephone 
202-245-7342. 

SUPPLEMENTARY INFORMATION: 
Under the authority of 5 U.S.C. 301 
and sections 1, 5, 6, and 7 of Reorgani¬ 
zation Plan No. 1 of 1953, 18 FR 2053. 
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67 Stat. 631, the Secretary amends the 
regulations in 45 CFR Part 16 as set 
forth in this document. 

Related amendments to regulations 
under the Emergency School Aid Act 
(ESAA) appear in this issue of the 
Federal Register. The amendments 
to part 16 set forth below are largely 
technical in nature. However, because 
of an ambiguity in those regulations, 
the amendments below substantially 
incorporate into part 16 the defini¬ 
tions of the terms “grant** and “grant¬ 
ee** contained in recent amendments 
to 45 CFR Part74—Administration of 
Grants. The purpose of these amend¬ 
ments is to make it clear that the reg¬ 
ulations in part 16 apply to disputes 
arising from contracts of assistance 
like those awarded under subpart H of 
the ESAA regulations, relating to edu¬ 
cational television. The amendment 
does not affect departmental guide¬ 
lines for the selection of a grant or a 
contract as the form of award. 

On January 13, 1978, the Secretary 
published in the Federal Register a 
notice of proposed rulemaking. The 
public was given 30 days to comment 
on the proposed rule, and no com¬ 
ments relating to proposed amend¬ 
ments to part 16 were received. There¬ 
fore. the proposed rule has been 
changed only to reflect accurately the 
names of constituent agencies and the 
titles of heads of the constituent agen¬ 
cies. 

The Secretary has determined that 
this document does not contain a 
major proposal requiring preparation 
of an inflationary impact statement 
under Executive Order 11821 and 
OMB Circular A-107. 

Accordingly, 45 CFR Part 16 is 
amended as set forth below. 

Dated: April 11, 1978. 

Malcolm S. Mason, 
Chairman, Departmental 
Grant Appeals Board. 

Approved: August 4, 1978. 

Hale Champion, 

Acting Secretary of Health, 
Education, and Welfare. 

1. In § 16.3, paragraphs (e), (f), and 

(j) are revised, and a new paragraph 

(k) is added, as follows: 

§ 16.3 Definitions. 


(e) “Constituent agency” means the 
Office of the Assistant Secretary for 
Education (with respect to grants 
under the Emergency School Aid Act 
and section 404 of the General Educa¬ 
tion Provisions Act), the Office of 
Education, the National Institute of 
Education, the Office of the Assistant 
Secretary for Health (with respect to 
grants awarded by the Health Re¬ 
sources Administration, the Health 


Services Administration, the National 
Institutes of Health, the Center for 
Disease Control, the Food and Drug 
Administration, the Alcohol, Drug 
Abuse, and Mental Health Administra¬ 
tion, and the Public Health Service re¬ 
gional offices), the Office of Human 
Development Services, the Administra¬ 
tion on Aging, the Health Care Finan- 
ing Administration, Social Security 
Administration, the Rehabilitation 
Services Administration, the Office of 
the Assistant Secretary for Manage¬ 
ment and Budget (with respect to de¬ 
terminations described in § 16.5(a)(5)), 
the several regional offices of the De¬ 
partment (with respect to grants made 
by the regional directors), and any 
other organizational component the 
Secretary may designate. 

(f) “Head of the constituent agency** 
means, as appropriate, the Assistant 
Secretary for Education (with respect 
to grants under the Emergency School 
Aid Act and section 404 of the General 
Education Provisions Act), the Cmn- 
missioner of Education, the Director 
of the National Institute of Education, 
the Assistant Secretary for Health 
(with respect to grants awarded by the 
Health Resources Administration, the 
Health Services Administration, the 
National Institutes of Health, the 
Center for Disease Control, the Food 
and Drug Administration, the Alcohol, 
Drug Abuse, and Mental Health Ad¬ 
ministration, and the Public Health 
Service regional offices), the Assistant 
Secretary for Human Development 
Services, the Commissioner on Aging, 
the Administrator of the Health Care 
Financing Administration, the Com¬ 
missioner of the Rehabilitation Ser¬ 
vices Administration. Commissioner of 
the Social Security Administration, 
the Assistant Secretary for Manage¬ 
ment and Budget (with respect to de¬ 
terminations described in § 16.5(a)(5)), 
the several regional directors (with re¬ 
spect to grants made by them), and 
the head of any other organizational 
component which the Secretary may 
designate. 

* • • • * 

(j) “Grantee** means the Govern¬ 
ment, nonprofit corporation, or other 
legal entity to which a grant is award¬ 
ed and which is accountable to the 
Federal Government for the use of the 
funds provided. The grantee is the 
entire legal entity even if only a par¬ 
ticular component of the entity is des¬ 
ignated in the award document. The 
term “grantee** does not include any 
secondary recipients such as subgran¬ 
tees and contractors who may receive 
funds from a grantee pursuant to a 
grant. 

(k) “Grant** means an award of fi¬ 
nancial assistance in the form of 
money, or property in lieu of money, 
by the Federal Government to an eli¬ 


gible recipient. The term includes such 
financial assistance when provided by 
contract, but does not include any 
Federal procurements subject to the 
procurement regulations in 41 CFR. 
nor does it include technical assist¬ 
ance, which provides services instead 
of money, or other assistance in the 
form of revenue sharing, loans, loan 
guarantees, interest subsidies, insur¬ 
ance, or direct appropriations. Also, 
the term does not include assistance, 
such as a fellowship or other lump 
sum award, which the recipient is not 
required to account for on an actual 

nnct haci<! 

2. In appendix A, item 27 is revised 
as follows: 

Appendix A—Education Programs 

• • • • • 

(27) Emergency School Aid Act (20 U.S.C. 
1601 et seq.). 

[FR Doc. 78-22744 Filed 8-15-78; 8:45 am] 


[4110-02] 

CHAPTER I—OFFICE OF EDUCATION, 

DEPARTMENT OF HEALTH, EDUCA¬ 
TION, AND WELFARE 

PART 185—EMERGENCY SCHOOL 
AID 

Suspension, Termination, and Voiding 
of Assistance 

AGENCY: Office of Education, HEW. 
ACTION: Final regulations. 

SUMMARY: These regulations make 
the Department grant appeals process 
applicable to decisions to terminate or 
void assistance under the Emergency 
School Aid Act. They also make deci¬ 
sions to suspend assistance under that 
statute subject to regulations govern¬ 
ing oiher Office of Education pro¬ 
grams. Current regulations under the 
ESAA (45 CFR Part 185) provide an 
opportunity for a hearing before an 
administrative law judge when 
grounds to terminate or void assist¬ 
ance has been found. Because of a 
shortage of admixdstrative law judges 
and since applicable statutes do not re¬ 
quire that disputes of this type be re¬ 
solved through formal adjudication, 
the Commissioner has determined 
that disputes of this type should be re¬ 
solved by use of the same procedures 
applicable to disputes of this kind aris¬ 
ing under other HEW programs. 

EFFECTIVE DATE: These regula¬ 
tions are expected to take effect 45 
days after they are transmitted to 
Congress. (Regulations are transmit¬ 
ted to Congress 3-4 days before they 
are published in the Federal Regis¬ 
ter.) However, this date is changed by 
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statute if Congress disapproves the 
regulations or takes certain types of 
adjournments. If you want to know 
the exact effective date of these regu¬ 
lations, call or write the Office of Edu¬ 
cation contact person. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Jesse J. Jordan, Office of Educa¬ 
tion, Room 2007, FOB-6, 400 Mary¬ 
land Avenue SW., Washington. D.C. 

20202, telephone 202-245-7965. 

SUPPLEMENTARY INFORMATION: 
Under the authority of the Emergency 
School Aid Act (“ESAA”; 20 U.S.C. 
1601 et seq.) and 20 U.S.C. 1232c(c), 
the Commissioner of Education (to 
whom the Assistant Secretary for Edu¬ 
cation has delegated functions under 
the ESAA) amends the regulations in 
45 CFR Part 185 as set forth in this 
document. Related amendments to 
regulations governing the Department 
grant appeals process appear else¬ 
where in this issue of the Federal 
Register. 

Current regulations under the Emer¬ 
gency School Aid Act (45 CFR Part 
185) provide an opportunity for a 
hearing before an administrative law 
judge where the Assistant Secretary 
finds grounds to terminate or void as¬ 
sistance under that statute. Those reg¬ 
ulations also contain procedures for 
suspending assistance pending a hear¬ 
ing on termination. There is presently 
a shortage of administrative law 
judges, and applicable statutes do not 
require that disputes arising from a 
decision to terminate or void ESAA as¬ 
sistance be resolved through formal 
adjudication under the Administrative 
Procedure Act (5 U.S.C. 554). There¬ 
fore, the Commissioner has deter¬ 
mined that these disputes (like others 
arising under ESAA) should be re¬ 
solved by resort to procedures now ap¬ 
plicable to disputes of this nature aris¬ 
ing under other HEW programs. See 
45 CFR Part 16. The Commissioner 
has also determined that consider¬ 
ations of simplicity and uniformity re¬ 
quire making the suspension of ESAA 
assistance subject to regulations gov¬ 
erning the suspension of assistance 
under other Office of Education pro¬ 
grams. See. in particular, 45 CFR 
100a.495. 

On January 13, 1978, the Commis¬ 
sioner published in the Federal Regis¬ 
ter a notice of proposed rulemaking to 
accomplish these purposes and make 
technical changes (43 FR 1968). The 
public was given 30 days to comment 
on the proposed rule. The only com- 
menter who responded urged that the 
rule be modified to provide greater 
procedural safeguards. The Commis¬ 
sioner believes that the Department 
grant appeals process (described in 45 
CFR Part 16) and the Office of Educa¬ 
tion suspension regulations provide all 


necessary safeguards, and therefore 
has not adopted this suggestion. 

Note.— The Commissioner has determined 
that this document does not contain a 
major proposal requiring preparation of an 
inflationary impact statement under Execu¬ 
tive Order 11821 and OMB Circular A-107. 

Accordingly, 45 CFR Part 185 is 
amended as set forth below. 

(Catalog of Federal Domestic Assistance 
Nos. 13.525, Basic Grants; 13.526, Pilot Pro¬ 
grams; 13.527. Metropolitan Area Projects; 
13.528, Bilingual Projects; 13.529, Special 
Programs and Projects; 13.530, Educational 
Television; 13.531, Evaluation; 13.532, Spe¬ 
cial Programs; 13.589, Magnet Schools, Uni¬ 
versity/Business Cooperation; and 13.590, 
Neutral Site Planning.) 

Dated: May 4, 1978. 

Ernest L. Boyer, 

U.S. Commissioner 
of Education . 

Approved: May 18, 1978. 

Mary Berry, 

Assistant Secretary 
for Education, 

Approved: August 4. 1978. 

Hale Champion. 

Acting Secretary of Health, 
Education, and Welfare, 

1. In the table of contents, subpart E 
is revised to read as follows: 

Subpart E—General Requirements 

Sec. 

• e • • • 

185.45 Termination, suspension, and void¬ 
ing of assistance. 

• • • • • 

2. Section 185.45 is revised to read as 
follows: 

§ 185.45 Termination, suspension, and 
voiding of assistance. 

(a) The provisions of subchapter A 
of this chapter (General Provisions for 
Office of Education Programs) and 
the provisions of part 16 of this title 
(Department Grant Appeals Process) 
govern the termination, suspension, 
and voiding of assistance awarded 
under this part. 

(b) If the Assistant Secretary deter¬ 
mines that an award of assistance 
under this part became void after the 
date on which the award was made, 
the Assistant Secretary shall not rec¬ 
ognize any obligations Incurred by the 
recipient after the date on which the 
award became void, or permit assist¬ 
ance under the award to be used for 
any expenditures made by the recipi¬ 
ent after that date. If the Assistant 
Secretary determines that an award of 
assistance was void when made, the 
Assistant Secretary shall not permit 
assistance under the award to be used 


for any expenditures made by the re¬ 
cipient regardless of when the recipi¬ 
ent incurred an obligation. 

(c) This section does not preclude 
the Assistant Secretary or the Secre¬ 
tary from pursuing any other remedy 
authorized by law, including, but not 
limited to, remedies under title VI of 
the Civil Rights Act of 1964, title IX 
of Pub. L. 92-318, and section 504 of 
Pub. L. 93-112, and any regulations 
adopted under those statutes. 

(20 U.S.C. 1601-1619, 1232c(c); Sen. Rep. No. 
92-61, 92d Cong., 1st Sess. 18. 41-42 (1971).) 

[FR Doc. 78-22745 Filed 8-15-78; 8:45 am] 


[4310-55] 

Title 50—Wildlife and Fisheries 

CHAPTER 1—U.S. FISH AND WILDLIFE 
SERVICE, DEPARTMENT OF THE IN¬ 
TERIOR 

PART 32—HUNTING 

Opening of Flint Hills National Wild¬ 
life Refuge, Kans., of Sport Hunting 

AGENCY: Fish and Wildlife Service. 
Interior. 

ACTION: Special regulation. 

SUMMARY: The Director has deter¬ 
mined that the opening to sport hunt¬ 
ing of Flint Hills National Wildlife 
Refuge is compatible with the objec¬ 
tives for which the area was estab¬ 
lished, will utilize a renewable natural 
resource, and will provide additional 
recreational opportunity to the public. 

DATES: Hunting seasons are deter¬ 
mined by applicable State and Federal 
laws. 

FOR FURTHER INFORMATION 
CONTACT: 

Michael J. Long, P.O. Box 128, Hart¬ 
ford, Kansas 66854, telephone 316- 
392-5553. 

SUPPLEMENTARY INFORMATION: 

§32.12 Special regulations; migratory 
game birds; for individual wildlife 
refuge areas. 

Public hunting of mourning doves, 
rails, woodcock, and Wilson’s snipe, on 
the Flint Hills National Wildlife 
Refuge, Kansas, is permitted only on 
the area designated by signs as open to 
hunting. This open area is delineated 
on maps available at refuge headquar¬ 
ters. Hartford. Kans., and from the 
Area Manager, U.S. Fish and Wildlife 
Service, Suite 106, Rockcreek Office 
Building, 2701 Rockcreek Parkway, 
North Kansas City. Mo. 64116. All ap¬ 
plicable opening and closing hunting 
dates as established by State and Fed¬ 
eral Laws apply, as well as all other 
State and Federal regulations. 


FEDERAL REGISTER, VOL 43, NO. 159—WEDNESDAY, AUGUST 16, 1978 


I 







36252 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern hunting on wildlife refuge 
areas generally which are set forth in 
Title 50, Code of Federal Regulations, 
Part 32. The public is invited to offer 
suggestions and comments at any 
time. 

Note.— The U.S. Fish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an economic impact statement under 
Executive Order 11949 and OMB Circular 
A-107. 

Dated: August 8, 1978. 

Michael J. Long, 
Refuge Manager . 

[FR Doc. 78-22807 Filed 8-15-78; 8:45 am] 


[4310-55] 

PART 32—HUNTING 

Opening of Flint Hills National Wild¬ 
life Refuge, Kans., to Sport Hunting 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Special regulation. 

SUMMARY: The Director has deter¬ 
mined that the opening to sport hunt¬ 
ing of Flint Hills National Wildlife 
Refuge is compatible with the objec¬ 
tives for which the area was estab¬ 
lished. will utilize a renewable natural 
resource, and will provide additional 
recreational opportunity to the public. 

DATES: Season dates as established 
by State and Federal Laws. 

FOR FURTHER INFORMATION 
CONTACT: 

Michael J. Long. P.O. Box 128, Hart¬ 
ford, Kans. 66854, telephone No. 
316-392-5553. 

SUPPLEMENTARY INFORMATION: 

§32.12 Special regulations; Migratory 
Game Birds hunting; for individual 
wildlife refuge areas. 

Public hunting of ducks, geese, coots 
and mergansers on the Flint Hills Na¬ 
tional Wildlife Refuge, Kans., is per¬ 
mitted, but only on the area designat¬ 
ed by signs as open to hunting. This 
open area is delineated on maps avail¬ 
able at refuge headquarters, Hartford, 
Kans.. and from the Area Manager, 
U.S. Fish and Wildlife Service, Suite 
106, Rockcreek Office Building, 2701 
Rockcreek Parkway, North Kansas 
City. Mo. 64116. All applicable opening 
and closing hunting dates as estab¬ 
lished by State and Federal Laws 
apply, as well as all other State and 
Federal regulations. Refuge hunting 
shall be subject to the following spe¬ 
cial conditions: 
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1. Vehicle access shall be restricted 
to designated parking areas and to ex¬ 
isting roads. 

2. Blind construction by the public is 
permitted but limited to temporary 
above ground construction. Construct¬ 
ed blinds become the property of the 
government. Blind construction does 
not constitute a reservation of hunting 
space. Daily occupancy of blinds erect¬ 
ed on refuge hunting units will be de¬ 
termined on a first-come-first-serve 
basis. 

3. The transportation or possession 
of firearms is not permitted on the 
Neosho River from the northern 
refuge boundary to and including the 
point where the river empties into 
John Redmond Reservoir, and extend¬ 
ing to the southern refuge boundary, 
as marked by buoys. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern hunting on wildlife refuge 
areas generally which are set forth in 
Title 50 Code of Federal Regulations, 
Part 32. The public is invited to offer 
suggestions and comments at anytime. 

Note.— The U.S. Fish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an Economic Impact Statement 
under Executive Order 11949 and OMB Cir¬ 
cular A-107. 

Dated: August 8,1978. 

Michael J. Long, 
Refuge Manager. 

[FR Doc. 78-22808 Filed 8-15-78; 8:45 am] 


[4310-55] 

PART 32—HUNTING 

Opening of Flint Hills Notional Wild¬ 
life Refuge, Kans. to Sport Hunting 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Special regulation. 

SUMMARY: The Director has deter¬ 
mined that the opening to sport hunt¬ 
ing of Flint Hills National Wildlife 
Refuge is compatible with the objec¬ 
tives for which the area was estab¬ 
lished, will utilize a renewable natural 
resource, and will provide additional 
recreational opportunity to the public. 

DATES: Hunting Seasons determined 
by applicable State Laws. 

FOR FURTHER INFORMATION 
CONTACT: 

Michael J. Long, P.O. Box 128, Hart¬ 
ford, Kans. 66854, telephone No. 
316-392-5553. 


SUPPLEMENTARY INFORMATION: 

§32.22 Special regulations; upland game; 
for individual wildlife refuge areas. 

The public hunting of small game 
animals, upland game birds, fur bear¬ 
ing animals and non game animals on 
the Flint Hills National Wildlife 
Refuge. Kans., is permitted, but only 
on the area designated by signs as 
open to hunting. This open area is de¬ 
lineated on maps available at refuge 
headquarters, Hartford, Kans., and 
from the Area Manager. U.S. Fish and 
Wildlife Service. Suite 106, Rockcreek 
Office Building. 2701 Rockcreek Park¬ 
way, North Kansas City, Mo. 64116. 
Hunting shall be in accordance with 
all applicable State laws and regula¬ 
tions governing the hunting of small 
game animals, upland game birds, fur 
bearing animals and non game animals 
subject to the following special condi¬ 
tions: 

1. The use of rifles or pistols are pro¬ 
hibited on the refuge. 

2. Vehicle access shall be restricted 
to designated parking areas and exist¬ 
ing roads. 

3. Dogs may be used only for hunt¬ 
ing and retrieving small game animals 
and game birds. Dogs may not be used 
for hunting fur bearing animals and 
non game animals, either by sight or 
trailing by scent. 

The provision of this special regula¬ 
tions supplement the regulations 
which govern hunting on wildlife 
refuge areas generally which are set 
forth in Title 50 Code of Federal Reg¬ 
ulations, Part 32. The public is invited 
to offer suggestions and comments at 
any time. 

Note.— The U.S. Fish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tions of an Economic Impact Statement 
under Executive Order 11949 and OMB Cir¬ 
cular A-107. 

Dated: August 8, 1978. 

Michael J. Long, 
Refuge Manager. 

[FR Doc. 78-22809 Filed 8-15-78; 8:45 am] 


[4310-55] 

PART 32—HUNTING 

Opening of Flint Hlls National 
Wildlife Refuge, Kans. to Hunting 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Special regulation. 

SUMMARY: The Director has deter¬ 
mined that the opening to hunting of 
Flint Hills National Wildlife Refuge is 
compatible with the objectives for 
which the area was established, will 
utilize a renewable natural resource, 
and will provide additional recreation¬ 
al opportunity to the public. 
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DATES: As established by State law. 

FOR FURTHER INFORMATION 
CONTACT: 

Michael J. Long, P.O. Box 128, Hart¬ 
ford, Karts. 66854, Telephone No. 

316-392-5553. 

SUPPLEMENTARY INFORMATION: 

§ 32.32 Special regulations; Big Game, for 
individual wildlife refuge areas. 

Public hunting of deer, with bow 
and arrows, on the Flint Hills National 
Wildlife Refuge, Hartford, Kans., is 
permitted during periods as estab¬ 
lished by Kansas State law, but only 
on the area designated by signs as 
open to hunting. This open area is de¬ 
lineated on maps available at refuge 
headquarters, P.O. Box 128, Hartford, 
Kansas. 66854, and from the Area 
Manager, U.S. Fish and Wildlife Serv¬ 
ice, Suite 106, Rockcreek Office Build¬ 
ing, 2701 Rockcreek Parkway, North 
Kansas City. Mo. 64116. Refuge hunt¬ 
ing shall be subject to the following 
special conditions; 

1. The area is open to big game 
hunting for white-tailed deer only. 

2. The use of rifles or pistols are pro¬ 
hibited on the refuge. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern hunting on wildlife refuge 
areas generally which are set forth in 
Title 50 Code of Federal Regulations, 
Part 32. The public is invited to offer 
suggestions and comments at any 
time. 

Note.— The U.S. Fish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an Economic Impact Statement 
under Executive Order 11949 and OMB Cir¬ 
cular A-107. 

Dated: August 8, 1978. 

Michael J. Long, 
Refuge Manager. 

(FR Doc. 78-22810 Filed 8-15-78; 8:45 ami 


[4310-35] 

PART 32—HUNTING 

Opening of Catahoula National Wild¬ 
life Refuge, Louisiana, To Hunting 

AGENCY: Fish and Wildlife Service. 
Interior. 

ACTION: Special regulation. 

SUMMARY: The Director has deter¬ 
mined that the opening to big game 
hunting of Catahoula National Wild¬ 
life Refuge is compatible with the ob¬ 
jectives for which the area was estab¬ 
lished, will utilize a renewable natural 
resource, and will provide additional 
recreational opportunity to the public. 

EFFECTIVE DATES: Archery—Octo¬ 
ber 28, 1978, through November 5, 


RULES AND REGULATIONS 

1978. Gun—November 8, 1978, through 
November 11, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Stephen K. Joyner, Refuge Man¬ 
ager, Catahoula National Wildlife 

Refuge, P.O. Drawer LL, Jena, La. 

71342, 318-992-5261. 

SUPPLEMENTARY INFORMATION: 

§32.32 Special regulations: big game; for 
individual wildlife refuge areas. 

White-tailed deer hunting is permit¬ 
ted on the Catahoula National Wild¬ 
life Refuge, Louisiana, only on the 
areas designated by signs as being 
open to hunting. These areas compris¬ 
ing 3,000 acres are delineated on maps 
available at the refuge headquarters 
and from the office of the Area Man¬ 
ager, U.S. Fish and Wildlife Service, 
200 East Pascagoula Street. Suite 490, 
Jackson, Miss. 39201. 

Deer hunting shall be in accordance 
with all applicable State regulations 
subject to the following conditions: 

1. Seasons and sex: (a) Archery hunt— 
Either sex; October 28. 1978-November 5. 
1978. (b) Gun hunt—Buck only; November 
8-10, 1978. Either sex; November 11. 1978. 

2. Weapons: (a) Archery—Longbows as 
provided for in State regulations, (b) Gun- 
Firearms as provided for in State regula¬ 
tions. 

3. A refuge permit will be required for all 
gun hunters. 

4. Hunting hours: One-half hour before 
sunrise until one-half hour after sunset. 
Hunters may enter area 30 minutes prior to 
legal shooting hours and must exit 30 min¬ 
utes after legal hours. 

5. Still hunting only. No dogs allowed. No 
permanent tree stands may be constructed. 
It Is unlawful to drive nail, spike, or other 
metal object Into any tree or to hunt from 
any tree In which a metal object has been 
driven. 

6. Required clothing: Every gun hunter 
must wear outer garments consisting of at 
least 400 square-inches of daylight fluores¬ 
cent orange-colored material worn above 
the waistline. 

7. No vehicles may be parked more than 
50 yards from existing main roads. No ATV 
vehicles other than jeep type will be al¬ 
lowed. No vehicles having tires 34 inches or 
more in height can be used. 

8. Other legal game: (a) Rabbits and un¬ 
marked feral hogs may be taken by archery 
hunters, (b) Unmarked feral hogs may be 
taken by gun hunters. 

9. All deer killed must be checked out at 
refuge headquarters. 

10. Each hunter under age 18 must be 
under the close supervision of an adult. For 
safety reasons, the ratio should be one adult 
to one juvenile but in no case should one 
adult have more than two juveniles under 
his/her supervision. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern hunting on wildlife refuge 
areas generally which are set forth in 
Title 50, Code of Federal Regulations, 
Part 32. The public is invited to offer 
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suggestions and comments at any 
time. 

Note. —The U.S. Pish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an economic Impact statement under 
Executive Order 11949 and OMB Circular 
A-107. 

Dated: August 7, 1978. 

Russell D. Earnest, 
Area Manager. 
[FR Doc. 78-22835 Filed 8-15-78; 8:45 ami 


[4310-35] 

PART 32—HUNTING 

Opening of Holla Bend National 
Wildlife Refuge, Arkansas, To 
Hunting 

AGENCY: Fish and Wildlife Service. 
Interior. 

ACTION: Special regulation. 

SUMMARY: The Director has deter¬ 
mined that the opening to hunting of 
Holla Bend National Wildlife Refuge 
is compatible with the objectives for 
which the area was established, will 
utilize a renewable natural resource, 
and will provide additional recreation¬ 
al opportunity to the public. 

DATES: October 1 through November 
30. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Paul D. Daly. Refuge Manager, P.O. 
Box 1043, Russellville. Ark. 72801, 
501-968-2800. 

SUPPLEMENTARY INFORMATION: 

§32.32 Special regulations: Big game; for 
individual wildlife refuge areas. 

Public hunting of deer with longbow 
and arrow on the Holla Bend National 
Wildlife Refuge is permitted. The 
hunting area, comprising approxi¬ 
mately 6,367 acres, is delineated on a 
map available at refuge headquarters, 
P.O. Box 1043. Russellville, Ark. 72801, 
and from the office of the area man¬ 
ager, U.S. Fish and Wildlife Service. 
200 East Pascagoula Street, Suite 490, 
Jackson, Miss. 39201. Hunting shall be 
in accordance with all applicable State 
and Federal regulations covering the 
hunting of white-tailed deer, subject 
to the following special conditions: 

(1) Archery only. 

(2) A special refuge permit is required 
only on October 1, 1978. 

(3) Hunters may not enter the refuge ear¬ 
lier than 2 hours before official sunrise 
dally, and must leave the refuge no later 
than 2 hours after sunset. 

(4) All deer taken must be reported to the 
refuge check station before leaving the 
refuge. 

(5) Only portable deer stands bearing the 
hunters name and address may be used. 
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Stands must be removed from the refuge no 
later than December 5, 1978. 

(6) Hunters may harvest two deer of 
either sex. 

(7) All hunters must register upon enter¬ 
ing the refuge each day. 

(8) Vehicles may be operated only on 
refuge roads which are designated on a map 
available at refuge headquarters. 

(9) No hunting is permitted from any ve¬ 
hicle. 

(10) Each hunter under age 16 must be 
under the close supervision of an adult. For 
safety reasons, the ratio should be one adult 
to one juvenile, but in no case should one 
adult have more than two juveniles under 
his/her supervision. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern hunting on wildlife refuge 
areas generally which are set forth in 
Title 50, Code of Federal Regulations. 
Part 32, and are effective through De¬ 
cember 5, 1978. The public is invited to 
offer suggestions and comments at any 
time. 

Note.— The U.S. Fish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an economic impact statement under 
Executive Order 11949 and OMB Circular 
A-107. 

Dated: August 7. 1978. 

Russell D. Earnest, 
Area Manager. 

[FR Doc. 78-22836 Filed 8-15-78; 8:45 am] 

[4310-35] 

PART 32—HUNTING 

Opening of White River National 
Wildlife Refuge, Ark., To Hunting 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Special regulation. 

SUMMARY: The Director has deter¬ 
mined that the opening to hunting of 
White River National Wildlife Refuge 
is compatible with the objectives for 
which the area was established, will 
utilize a renewable natural resource, 
and will provide additional recreation¬ 
al opportunity to the public. 

DATES: Archery—October 11-30; 

muzzleloading rifles—October 27-28; 
gun—November 13-14-15; and youth- 
adult—November 24-25, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Raymond R. McMaster, Refuge 
Manager, P.O. Box 308, DeWitt, Ark. 
72042, telephone 501-946-1468. 

SUPPLEMENTARY INFORMATION: 
§32.32 Special regulations: Big game; for 
individual wildlife refuge areas. 

Hunting is permitted on the White 
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River National Wildlife Refuge. Ar¬ 
kansas, only on the areas designated 
by signs as being open to hunting. 
These areas comprising 90,000 acres 
are delineated on maps available at 
the refuge headquarters and from the 
office of the area manager. U.S. Fish 
and Wildlife Service, 200 East Pasca¬ 
goula Street, Suite 490, Jackson, Miss. 
39201. Hunting shall be in accordance 
with all applicable State regulations 
subject to the following conditions: 

1. Species permitted to be taken: White¬ 
tailed deer. 

2. Bag limit: One deer of either sex for 
archery, muzzleloader, and youth-adult 
hunts, one buck only for regular gun hunt. 

5. Weapons and hunter orange In accord¬ 
ance with State regulations. 

4. Loaded guns are not permitted in vehi¬ 
cles, standing along roads, or in camps. 
Shooting is not allowed from boats, vehicles, 
or roadways used by vehicles. Dogs and 
horses are not allowed and all vehicles must 
stay on regularly used roads and trails. 
Shooting hours are 30 minutes before sun¬ 
rise to 30 minutes after sunset. Camping is 
permitted in designated areas. Hunters may 
enter the open hunting area at noon on the 
day preceding each hunt and must be out of 
the area by dark of the closing day. Fires 
may be built only at the campsites. 

5. Deer killed during the gun hunts must 
be checked at one of the refuge check sta¬ 
tions between 7:30 a.m. and 7 p.m. 

6. Hunters may not return to the hunting 
area after they have killed a deer except to 
accompany a youth. 

7. Permit required except for archery. No 
person is authorized to enter the hunting 
area without a permit, except archery hunt¬ 
ers. Submission of more than one permit ap¬ 
plication or applications containing false in¬ 
formation is prohibited. 

8. Each hunter under 16 years of age must 
be under the close supervision of an adult. 
For safety reasons, the ratio should be one 
adult to one Juvenile but in no case should 
one adult have more than two Juveniles 
under his/her supervision. 

9. The youth-adult hunt is limited to one 
adult accompanied by not more than two 
youths 11 through 17 years of age. They 
must be together at all times. Each permit¬ 
tee is allowed one deer of either sex. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern hunting on wildlife refuge 
areas generally which are set forth in 
title 50, Code of Federal Regulations, 
part 32. The public is invited to offer 
suggestions and comments at any 
time. 

Note.—T he U.S. Fish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an economic impact statement under 
Executive Order 11949 and OMB Circular 
A-107. 


Dated: August 7. 1978. 

Russell D. Earnest, 
Area Manager. 
CFR Doc. 78-22837 Filed 8-15-78: 8:45 am] 
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PART 32—HUNTING 

Opening of Noxubee National Wild¬ 
life Refuge, Miss., To Hunting 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Special regulation. 

SUMMARY: The Director has deter¬ 
mined that the opening to hunting of 
Noxubee National Wildlife Refuge is 
compatible with the objectives for 
which the area was established, will 
utilize a renewable natural resource, 
and will provide additional recreation¬ 
al opportunity to the public. 

DATES: Archery—Either sex, October 
7-13 and November 6-17. 1978. Primi- 
* tive weapon—Either sex, December 2- 
13. 1978. Gun—Buck only, November 
18-25, 1978, and January 6-13, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

James H. Roberts, Refuge Manager, 
Noxubee National Wildlife Refuge, 
Route 1. Box 84, Brooksville, Miss. 
39739, telephone 601-323-5548. 

SUPPLEMENTARY INFORMATION: 

§32.32 Special regulations: Big game; for 
individual wildlife refuge areas. 

Public hunting of white-tailed deer 
on Noxubee National Wildlife Refuge, 
Mississippi, is permitted only on the 
area designated by signs and delineat¬ 
ed on maps available at refuge head¬ 
quarters and from the office of the 
area manager. U.S. Fish and Wildlife 
Service, 200 East Pascagoula Street, 
Suite 490, Jackson, Miss. 39201. Hunt¬ 
ing shall be in accordance with all ap¬ 
plicable State and Federal regulations 
governing the hunting of white-tailed 
deer, subject to the following special 
conditions: 

1. Open seasons: Archery hunt—October 
7-13 and November 6-17, 1978; gun hunts— 
November 18-25, 1978. and January 6-13, 
1979; primitive weapon—December 2-13, 
1978. 

2. Weapons: Longbow and arrows, shot¬ 
guns 20 gage or larger, centerfire rifles, 
muzzleloading rifles, and shotguns. 

3. Sunday hunting is prohibited. 

4. Horses and dogs are not permitted. 

5. All deer killed must be checked out at 
the refuge headquarters check station. 

6. Permits are required for all deer hunts. 

7. Each hunter under age 16 must be 
under the close supervision of an adult. For 
safety reasons, the ratio should be one adult 
to one juvenile, but in no case should one 
adult have more than two juveniles under 
his/her supervision. 
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8. Man-drive deer hunting is prohibited. 

9. The use of any citizens band radio 
device to aid in the pursuit or taking of any 
wildlife species is prohibited. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern hunting on wildlife refuge 
areas generally which are set forth in 
Title 50, Code of Federal Regulations, 
Part 32. The public is invited to offer 
suggestions and comments at anytime. 

Dated: August 7, 1978. 

Russel D. Earnest, 
Area Manager . 

£FR Doc. 78-22838 Filed 8-15-78; 8:45 am] 


[4310-35] 

PART 32—HUNTING 

Opening of the Hillside National 
Wildlife Refuge, Miss., To Hunting 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Special regulation. 

SUMMARY: The Director has deter¬ 
mined that the opening to the public 
for deer hunting of Hillside National 
Wildlife Refuge is compatible with the 
objectives for which the area was es¬ 
tablished, will utilize a renewable nat¬ 
ural resource, and will provide addi¬ 
tional recreational opportunity to the 
public. 

EFFECTIVE DATES: Archery: Octo¬ 
ber 7-30, November 1-17, 1978, and 
January 16-31, 1979. Primitive 

weapon: December 2-13, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Herb Bell, Hillside National Wildlife 
Refuge. P.O. Box 107, Yazoo City, 
Miss. 39194, 601-746-8511. 

SUPPLEMENTARY INFORMATION: 

$ 32.32 Special regulations: Big game; for 
individual wildlife refuge areas. 

Public hunting of deer is permitted 
on the Hillside National Wildlife 
Refuge, Mississippi, only on the areas 
designated by signs as being open to 
hunting. These areas comprising ap¬ 
proximately 15,400 acres are delineat¬ 
ed on maps available at the refuge 
headquarters and from the office of 
the area manager. U.S. Fish and Wild¬ 
life Service, 200 East Pascagoula 
Street, Suite 490, Jackson, Miss. 39201. 
Hunting shall be in accordance with 
all applicable State and Federal regu¬ 
lations and subject to the following 
conditions: 

1. The archery season for white-tailed 
deer will be October 7-30. November 1-17, 
1978. and January 16-31, 1979. 

2. The use of any drug on any arrow for 
bow hunting is prohibited. Archers may not 
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have arrows employing such drugs in their 
possession. 

3. The primitive weapon season for white- 
tailed deer will be December 2-13, 1978. 

4. Sunday hunting is prohibited. 

5. Permits are required and may be ob¬ 
tained from refuge headquarters. 

6. Dogs are not permitted on the deer 
hunts. 

7. The use of citizen band radio devices to 
aid in the pursuit or taking of any game spe¬ 
cies is prohibited. 

8. Each hunter under the age of 10 must 
be under the close supervision of an adult. 
For safety reasons, the ratio should be one 
adult to one juvenile, but in no case shall it 
be more than one to two. 

9. Where applicable, hunter orange will be 
worn by each hunter in accordance with the 
State of Mississippi regulations while hunt¬ 
ing on the refuge area. 

10. Where applicable, firearms used in 
hunting deer on the refuge areas will be in 
accordance with the State of Mississippi 
regulations. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern hunting on wildlife refuge 
areas generally which are set forth in 
Title 50. Code of Federal Regulations, 
Part 32. The public is invited to offer 
suggestions and comments at any¬ 
time. 

Note.— The UJS. Fish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an economic impact statement under 
Executive Order 11949 and OMB Circular 
A-107. 

Dated: August 7,1978. 

Russell D. Earnest, 
Area Manager. 

CFR Doc. 78-22839 Filed 8-15-78; 8:45 am] 
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PART 32—HUNTING 

Opening of Wheeler National 
Wildlife Refuge, Alabama, to Hunting 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Special regulation. 

SUMMARY: The Director has deter¬ 
mined that the opening to big game 
hunting of Wheeler National Wildlife 
Refuge is compatible with the objec¬ 
tives for which the area was estab¬ 
lished, will utilize a renewable natural 
resource, and will provide additional 
recreational opportunity to the public. 

DATES: Archery Hunt: October 23- 
November 4, 1978. Flintlock Hunt: No¬ 
vember 20-25, 1978. Gun and Arch¬ 
ery—(Redstone Arsenal portion 
only)—As specified by Provost Mar¬ 
shal of Redstone Arsenal Reservation. 

FOR FURTHER INFORMATION 
CONTACT: 

Thomas Z. Atkeson, P.O. Box 1643, 
Decatur. Ala. 35602. Phone: 205-353- 
7243. 
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SUPPLEMENTARY INFORMATION: 

$ 32.32 Special Regulations; Big Game; for 
individual wildlife refuge areas. 

Big game hunting for white-tailed 
deer is permitted on the Wheeler Na¬ 
tional Wildlife Refuge. Ala., only in 
the areas designated by signs as being 
open to hunting. These areas compris¬ 
ing approximately 13,500 acres includ¬ 
ing all refuge area on the northern 
side of the Tennessee River from 
Rockhouse Landing east to the refuge 
boundary and all on the southern side 
of the river from Bluff City eastward 
to the eastern end of the refuge, are 
delineated on maps available from 
refuge headquarters, the office of the 
Area Manager, 200 East Pascagoula 
Street. Suite 490, Jackson, Miss. 39201, 
and the office of the Provost Marshal, 
Redstone Arsenal, Ala. Big game hunt¬ 
ing for white-tailed deer shall be in ac¬ 
cordance with all applicable state reg¬ 
ulations subject to the following con¬ 
ditions: 

1. Special permits are required. Daily per¬ 
mits for refuge lands within the Redstone 
Arsenal can only be obtained from the 
office of the Deputy Post Game Warden. 
Permits for the remainder of the refuge 
may be obtained at the refuge office. 

2. White-tailed deer, either sex except 
spotted fawns may be taken on all hunts 
except those occurring on the Redstone Ar¬ 
senal portion which may be restricted by 
the Provost Marshal of the Redstone Arse¬ 
nal. 

3. Weapons are restricted to longbows 
with broadhead arrows, flintlock arms, and 
shotguns as specified by the refuge manager 
and the Provost Marshal and published by 
their respective offices. 

4. Hunters are required to wear fluores¬ 
cent orange caps and/or vests or coats on all 
hunts permitting the use of firearms. 

5. Each hunter under age 17 must be 
under the close supervision of an adult. For 
safety reasons, the ratio should be one adult 
to one juvenile but in no case should one 
adult have more than two juveniles under 
his/her supervision. 

6. Hunters are required to report all deer 
taken on the refuge except those taken on 
the Redstone Arsenal portion, to the refuge 
office or a refuge official on the day taken. 

7. Hunting on Sundays is prohibited. 

The provisions of this special regula¬ 
tion supplements the regulations 
which govern big game hunting for 
white-tailed deer on wildlife refuge 
areas generally which are set forth in 
Title 50, Code of Federal Regulations. 
Part 32. The public is invited to offer 
suggestions and comments at any 
time. 

Note: The U.S. Fish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an economic Impact statement under 
Executive Order 11949 and OMB Circular 
A-107. 
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Dated: August 7, 1978. 

Russell D. Earnest, 
Area Manager. 

[FR Doc. 78-22840 Filed 8-15-78; 8:45 am] 


[4310-35] 

PART 32—HUNTING 

Opening of the Hillside National 

Wildlife Refuge, Miss., to Hunting 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Special regulations. 

SUMMARY: The Director has deter¬ 
mined that the opening to the public 
for quail, rabbit, squirrel, beaver, rac¬ 
coon, and opossum hunting is compati¬ 
ble with the objectives for which the 
area was established, will utilize a re¬ 
newable natural resource, and will pro¬ 
vide additional recreational opportuni¬ 
ty to the public. 

DATES: Squirrel—September 30-De- 
cember 24, 1978. Raccoon and opos¬ 
sum—January 1-31, 1979. Quail—De¬ 
cember 14, 1978-February 20, 1979. 
Rabbit and beaver may be taken inci¬ 
dental to any other type of hunting on 
designated refuge areas in accordance 
with the State of Mississippi regula¬ 
tions. 

FOR FURTHER INFORMATION 
CONTACT: 

Herb Bell, Hillside National WildUfe 

Refuge. P.O. Box 107, Yazoo City, 

Miss. 39194, 601-746-8511. 

SUPPLEMENTARY INFORMATION: 

§32.22 Special Regulations; Upland Game; 
for individual wildlife refuge areas. 

Public hunting of squirrel, rabbit, 
beaver, quail, raccoon, and opossum is 
permitted on the Hillside National 
Wildlife Refuge. Miss., only on the 
areas designated by signs as being 
open to hunting. These areas, compris¬ 
ing approximately 15,400 acres are de¬ 
lineated on maps available at the 
refuge headquarters and from the 
office of the Area Manager, U.S. Fish 
and Wildlife Service, 200 East Pasca¬ 
goula Street. Suite 490, Jackson, Miss. 
39201. Hunting shall be in accordance 
with all applicable State and Federal 
regulations and subject to the follow¬ 
ing conditions: 

1. Squirrel and rabbit may be hunted Sep¬ 
tember 30-December 24, 1978 on those areas 
signed as being open to hunting. 

2. Quail may be hunted December 14-Feb- 
ruary 20 on those areas signed as being open 
to hunting. 

3. Raccoon and opossum may be hunted 
during January 1-31, 1979. Only .22 caliber 
rlmfire weapons are permitted. Each rac¬ 
coon or opossum hunt period will begin at 4 
p.m. one day and continue until 7 a m. the 
next day. 
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4. Sunday hunting is prohibited. 

5. The use of dogs is permitted only 
during the quail, raccoon, and opossum 
hunts. 

6. Rabbit and beaver may be taken inci¬ 
dental to other types of game hunting 
within the designated refuge areas in ac¬ 
cordance with the State of Mississippi regu¬ 
lations. 

7. Each hunter under the age of 16 must 
be under the close supervision of an adult. 
For safety reasons, the ratio should be one 
adult to one juvenile, but in no case shall it 
be more than one to two. 

8. The use of any citizens band radio de¬ 
vices to aid in the pursuit or taking of any 
game species is prohibited. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern public hunting on wildlife 
refuge areas generally which are set 
forth in Title 50 Code of Federal Reg¬ 
ulations, Part 32. The public is invited 
to offer suggestions and comments at 
any time. 

Note: The U.S. Fish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an Economic Impact Statement 
under Executive Order 11949 and OMB Cir¬ 
cular A-107. 

Dated: August 7, 1978. 

Russell D. Earnest, 
Area Manager. 

[FR Doc. 78-22841 Filed 8-15-78; 8:45 am] 


[4310-35] 

PART 32—HUNTING 

Opening of Wheeler National 
Wildlife Refuge, Ala., to Hunting 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Special regulations. 

SUMMARY: The Director has deter¬ 
mined that the opening to upland 
game hunting of Wheeler National 
Wildlife Refuge is compatible with the 
objectives for which the area was es¬ 
tablished, will utilize a renewable nat¬ 
ural resource, and will provide addi¬ 
tional recreational opportunity for the 
public. 

DATES: October 14, 1978 through 
February 24, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Thomas Z. Atkeson, P.O. Box 1643, 
Decatur, Ala. 35602, Phone: 205-353- 
7243. 

SUPPLEMENTARY INFORMATION: 

§32.22 Special Regulations: Upland Game 
Hunting for individual wildlife refuge 
areas. 

Upland game hunting is permitted 
on the Wheeler National Wildlife 
Refuge, Ala., only on the areas desig¬ 


nated by signs as being open to hunt¬ 
ing. These areas comprising approxi¬ 
mately 19,000 acres are delineated on 
maps available at the refuge head¬ 
quarters, and the Area Office, 200 
East Pascagoula Street, Suite 490, 
Jackson. Miss. 39201. Upland game 
hunting shall be in accordance with all 
applicable state regulations subject to 
the following conditions: 

1. Permits, issued without charge at 
refuge office, will be required. 

2 . Upland game species permitted to be 
taken are as follows: 

Red and Gray Fox—October 1-14, 1978, 
October 20, 1978-February 15, 1979. 

Gray squirrels, fox squirrels, and rab- 
bits-October 14-21, 1978. 

Rabbits and beavers—February 19-24, 
1979. 

Raccoons and opossums—February 5-17, 
1979. 

Beaver, coyotes, groundhogs and feral 
hogs may be taken during any refuge 
hunt for upland game and big game. 

3. Weapons permitted for each hunt in¬ 
clude .22 rimfire rifles, shotguns, bows, and 
pellet guns during the October 14-21, 1978 
hunt; shotguns, pellet guns, and bows 
during the February 19-24, 1979 hunt; and 
shotguns loaded with number 8 or smaller 
shot during the February 5-17, 1979 hunt. 
On that portion of the refuge west of Inter¬ 
state 65 and north of State Highway 67 and 
that portion west of Flint Creek south of 
State Highway 67, only squirrels, rabbits, 
and beavers may be taken and weapons are 
restricted to bows and pellet guns. No weap¬ 
ons are permitted for the taking of red and 
gray foxes. 

4. The use of dogs is permitted to take rab¬ 
bits and raccoons during the February 19-24 
and February 5-17, 1979 hunts respectively. 
The use of dogs and horses is permitted to 
take red and gray foxes. 

5. Hunting hours for raccoons and opos¬ 
sums shall be 5 p.m. to 6 a.m. only. Hunting 
hours for the February 19-24 rabbit and 
beaver hunt shall be 8 a.m. to 5 p.m. only. 

6. The Triana Recreation Area is closed to 
all hunting. 

7. No hunting on Sundays Is allowed. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern upland game hunting on wild¬ 
life refuge areas generally which are 
set forth in Title 50 Code of Federal 
Regulations, Part 32. The public is in¬ 
vited to offer suggestions and com¬ 
ments at any time. 

Note: The U.S. Fish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara- 
tiona of an economic statement under Ex¬ 
ecutive Order 11949 and OMB circular A- 
107. 

Dated: August 7, 1978. 

Russell D. Earnest, 
Area Manager. 
[FR Doc. 78-22842 Filed 8-15-78; 8:45 am] 
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PART 32—HUNTING 

Opening of Noxubee National Wild¬ 
life Refuge, Mississippi to Hunting 

AGENCY: Pish and Wildlife Service, 
Interior. 

ACTION: Special regulation. 

SUMMARY: The Director has deter¬ 
mined that the opening to hunting of 
Noxubee National Wildlife Refuge is 
compatible with the objectives for 
which the area was established, will 
utilize a renewable natural resource, 
and will provide additional recreation¬ 
al opportunity to the public. 

DATES: Squirrel and rabbit—October 
14-November 4, 1978. Raccoon and 
opossum—January 22-February 28, 
1979. Quail and rabbit—December 16- 
January 5, 1979. Turkey—March 24- 
April 4,1979 and April 6-21. 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

James H. Roberts, Refuge Manager, 
Noxubee National Wildlife Refuge, 
Rt. 1, Box 84, Brooksville, Miss., 
39739, telephone 601-323-5548. 

SUPPLEMENTARY INFORMATION: 

§32.22 Special regulations; upland game; 
for individual wildlife refuge areas. 

Public hunting of upland game on 
the Noxubee National Wildlife 
Refuge, Mississippi is permitted on the 
area designated by signs as open to 
hunting. This open area is delineated 
on a map available at the Refuge 
Headquarters and from the office of 
the Area Manager, U.S. Fish and Wild¬ 
life Service, 200 East Pascagoula 
Street, Suite 490, Jackson, Miss. 39201. 
Hunting shall be in accordance with 
all State and Federal regulations sub¬ 
ject to the following special condi¬ 
tions: 

1. Squirrels and rabbits may be hunted 
October 14-November 4, 1978, on all areas 
of the refuge (except closed areas). 

2. Quail may be hunted December 16, 
1978-January 5. 1979. Rabbits may be 
hunted as an incidental species during the 
quail hunt. Only shotguns are permitted 
during this hunt. 

3. Raccoons and opossums may be hunted 
January 22-February 28. 1979, with .22 cali¬ 
ber rimfire weapons only. 

4. Turkey (Gobblers only) may be hunted 
March 24-April 4. 1979. and April 6-21, 1979. 
Limit of two turkeys per year. 

5. Sunday hunting is prohibited. 

6. Dogs are permitted during the quail, 
raccoon, and opossum hunts only. 

7. Turkeys killed must be checked at 
Refuge Headquarters. 

8. Refuge permits will be required for the 
turkey and raccoon-opossum hunts. No 
refuge permit will be required for squirrel, 
rabbit, or quail hunts. Permits can be ob¬ 
tained at Refuge Headquarters. 
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9. Each hunter under age 16 must be 
under the close supervision of an adult. For 
safety reasons, the ratio should be one adult 
to one juvenile but in no case should one 
adult have more than two juveniles under 
his/her supervision. 

10. The use of any Citizens Band radio de¬ 
vices to aid in the pursuit or taking of any 
game species is prohibited. 

The provisions of these special regu¬ 
lations supplement the regulations 
which govern hunting on wildlife 
refuge areas generally which are set 
forth in Title 50. Code of Federal Reg¬ 
ulations, Part 32. The public is invited 
to offer suggestions and comments at 
any time. 

Dated: August 7, 1978. 

Russell D. Earnest, 
Area Manager. 

(FR Doc. 78-22843 Filed 8-15-78; 8:45 am] 


[4310-35] 

PART 32—HUNTING 

Opening of Big Lake National 
Wildlife Refuge, Ark., to Hunting 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Special regulation. 

SUMMARY: The Director has deter¬ 
mined that the opening of Big Lake 
National Wildlife Refuge to upland 
game hunting is compatible with the 
objectives for which the area was es¬ 
tablished, will utilize a renewable nat¬ 
ural resource, and will provide addi¬ 
tional recreational opportunity to the 
public. This document establishes spe¬ 
cial regulations for the upcoming 
hunting season. 

EFFECTIVE DATES: Squirrel: Octo¬ 
ber 1-31, 1978. Raccoon: November 20- 
30, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Marvin L. Nichols, Refuge Manager, 
P.O. Box 67, Manila, Ark. 72442, 
Phone: 501-564-2429. 

SUPPLEMENTARY INFORMATION: 

§32.22 Special regulations; upland game; 
for individual wildlife refuge areas. 

Upland game hunting is permitted 
on Big Lake National Wildlife Refuge, 
Ark. The open area comprising 11,035 
acres is delineated on maps available 
at the refuge headquarters and from 
the office of the Area Manager, 200 
East Pascagoula Street. Suite 490, 
Jackson, Miss. 39201. 

Upland game hunting for squirrel 
and raccoon shall be in accordance 
with all applicable State regulations 
subject to the following conditions: 

1. Raccoon hunting will be from 4 p.m. to 
7 a.m. each night. 
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2. Only shotguns or .22 caliber rimfire 
rifles may be used. 

3. Each hunter under age 16 must be 
under the close supervision of an adult. For 
safety reasons, the ratio should be one adult 
to one juvenile, but in no case should one 
adult have more than two juveniles under 
his/her supervision. 

4. Squirrels, rabbits, raccoon, and beaver 
may be taken. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern hunting on wildlife refuge 
areas generally which are set forth in 
Title 50. Code of Federal Regulations, 
Part 32. The public is invited to offer 
suggestions and comments at any 
time. 

Nom—The U.S. Fish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an Economic Impact Statement 
under Executive Order 11949 and OMB Cir¬ 
cular A-107. 

Dated: August 7, 1978. 

Russell D. Earnest, 

A rea Manager. 

[FR Doc. 78-22849 Filed 8-15-78: 8:45 am] 
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PART 32—HUNTING 

Opening of Catahoula National 
Wildlife Refuge, La., to Hunting. 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Special regulation. 

SUMMARY: The Director has deter¬ 
mined that the opening to upland 
game hunting of Catahoula National 
Wildlife Refuge is compatible with the 
objectives for which the area was es¬ 
tablished, will utilize a renewable nat¬ 
ural resource, and will provide recre¬ 
ational opportunity to the public. 

EFFECTIVE DATES: October 7, 1978, 
through October 27, 1978 

FOR FURTHER INFORMATION 
CONTACT: 

Stephen K. Joyner, Refuge Man¬ 
ager, Catahoula National Wildlife 
Refuge, P.O. Drawer LL, Jena, La. 
71342, 318-992-5261 

SUPPLEMENTARY INFORMATION: 

§33.22 Special Regulations; upland game; 
for individual wildlife refuge areas. 

Squirrel hunting is permitted on the 
Catahoula National Wildlife Refuge, 
La., only on the areas designated by 
signs as being open to hunting. These 
areas comprising 5,318 acres are delin¬ 
eated on maps available at the refuge 
headquarters and from the office of 
the Area Manager, U.S. Fish and Wild¬ 
life Service. 200 East Pascagoula 
Street, Suite 490, Jackson, Miss. 39201. 
Squirrel hunting shall be in accord- 
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ance with all applicable State regula¬ 
tions subject to the following condi¬ 
tions: 

1. The season extends from October 7-27, 
1978. 

2. Firearms limited to shotguns and .22 
caliber rimflre rifles. 

3. Still hunting only—no dogs permitted. 

4. Hunters may enter the area 30 minutes 
prior to legal shooting time (30 minutes 
before sunrise) and must be out of the 
refuge 30 minutes after legal shooting hours 
(30 minutes after sunset). 

5. Rabbits and unmarked feral hogs may 

be taken by squirrel hunters. • 

6. No vehicles may be parked more than 
50 yards from existing main roads. No ATV 
vehicles will be allowed. No vehicles having 
tires 34” or more in height can be used. 

7. Each hunter under age 16 must be 
under the close supervision of an adult. For 
safety reasons, the ratio should be one adult 
to one juvenile, but in no case should one 
adult have more than two juveniles under 
his/her supervision. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern hunting on wildlife refuge 
areas generally which are set forth in 
Title 50. Code of Federal Regulations, 
Part 33. The public is invited to offer 
suggestions and comments at any 
time. 

Note.— The UfS. Fish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an economic impact statement under 
Executive Order 11949 and OMB Circular 
A-107. 

Dated: August 7, 1978. 

Russell D. Earnest, 
Area Manager. 
IFR Doc. 78-22847 Filed 8-15-78,' 8:45 am] 


[4310-35] 

PART 32—HUNTING 

Opening of the Hillside National 
Wildlife Refuge, Miss., to Hunting 

AGENCY: Fish and WUdlife Service, 
Interior. 

ACTION: Special regulation. 

SUMMARY: The Director has deter¬ 
mined that the opening to the public 
for duck hunting of Hillside National 
Wildlife Refuge is compatible with the 
objectives for which the area was es¬ 
tablished. will utilize a renewable nat¬ 
ural resource, and will provide addi¬ 
tional recreational opportunity to the 
public. 

EFFECTIVE DATES: Duck—(State 
season)—Monday, Wednesday, Satur¬ 
day, mornings only. 

FOR FURTHER INFORMATION 
CONTACT: 

Herb Beil, Hillside National Wildlife 
Refuge, P.O. Box 107, Yazoo City, 
Miss. 39194, 601-746-8511. 
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SUPPLEMENTARY INFORMATION: 

§32.12 Special regulations; migratory 
game birds; for individual wildlife 
refuge areas. 

Public hunting of ducks is permitted 
on the Hillside National Wildlife 
Refuge, Miss., only on the areas desig¬ 
nated by signs as being open to hunt¬ 
ing. These areas comprising approxi¬ 
mately 6,000 acres are delineated on 
maps available at the refuge head¬ 
quarters and from the office of the 
Area Manager. U.S. Fish and Wildlife 
Service, 200 East Pascagoula Street. 
Suite 490, Jackson, Miss. 39201. Hunt¬ 
ing shall be in accordance with all ap¬ 
plicable State and Federal regulations 
and subject to the following condi¬ 
tions: 

1. Hunting is permitted Monday, Wednes¬ 
day. and Saturday mornings only from one- 
haif hour before sunrise to 12 noon during 
the State hunting season. 

2. Lead shot shell will not be allowed in 
the area open to duck hunting. Only steel 
shot shells will be allowed. 

3. Permits will be required and may be ob¬ 
tained at the refuge office. 

4. Hunters under the age of 16 must be 
under the close supervision of an adult. For 
safety reasons, the ratio should be one adult 
to one juvenile, but in no case should the 
ratio be more than one to two. 

5. Duck hunters will be required to check 
out after each day's hunt. 

6. A dog may be used to retrieve ducks, 
but must be under the strict control of its 
handler at all times. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern public hunting on wildlife 
refuge areas generally which are set 
forth in Title 50, Code of Federal Reg¬ 
ulations, Part 32. The public is invited 
to offer suggestions and comments at 
any time. 

Note. —The U.S. Fish and WUdlife Service 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an economic impact statement under 
Executive Order 11949 and OMB Circular 
A-107. 

Dated: August 7.1978. 

Russell D. Earnest, 
Area Manager. 

[FR Doc. 78-22852 FUed 8-15-78; 8:45 am] 


[4310-35] 

PART 32—HUNTING 

Opening of Lacassine National 
Wildlife Refuge, La., to Hunting 

AGENCY: Fish and Wildlife Service. 
Interior. 

ACTION: Special regulations. 

SUMMARY: The Director has deter¬ 
mined that the opening to hunting of 
Lacassine National Wildlife Refuge is 
compatible with the objectives for 


which the area was established, will 
utilize a renewable natural resource, 
and will provide additional recreation¬ 
al opportunity to the public. 

EFFECTIVE DATE: Same as those set 
for the western zone of Louisiana, ex¬ 
cluding the special teal season. 

FOR FURTHER INFORMATION 
CONTACT: 

Bobby W. Brown, Route 1. Box 186, 

Lake Arthur, La. 70549, telephone 

number 318-774-2750. 

SUPPLEMENTARY INFORMATION: 

§32.12 Special regulations; migratory 
game birds; for individual wildlife 
refuge areas. 

Public hunting for ducks, geese, and 
coots is permitted on the Lacassine 
National Wildlife Refuge. La., only on 
the areas designated by signs as being 
open to public hunting. These areas 
comprising 6,400 acres are delineated 
on maps available at the refuge head¬ 
quarters and from the office of the 
Area Manager, 200 East Pascagoula 
Street. Suite 490, Jackson. Miss. 39201. 
Waterfowl hunting shall be in accord¬ 
ance with all applicable State Regula¬ 
tions subject to the following condi¬ 
tions: 

1. Entry onto and the privilege to hunt 
waterfowl on the Lacassine National Wild¬ 
life Refuge is granted to each hunter that 
agrees to: 

a. Show hunting license, duck stamp, and 
all shells in his possession to a designated 
refuge employee prior to hunting. 

b. To permit a spot check of person ar.d 
personal belongings for shotgun shells that 
are unauthorized to use on the hunting 
area. 

2. Hunting is restricted to the use of steel 
shot shells only. No lead or other toxic shot 
shells will be permitted on the refuge. 

3. Hunting schedule: Hunting is permitted 
5 half days per week—Wednesday through 
Sunday. No hunting on Mondays or Tues¬ 
days. 

4. Shooting hours: One-half hour before 
sunrise until 11 a.m. Hunters may enter the 
hunting area no earlier than 2 hours before 
legal shooting time and must be off the 
refuge by 12 noon. 

5. Hunting is restricted to ducks, geese, 
and coots. No other species of birds, mam¬ 
mals, or reptiles may be shot or taken on 
the refuge. 

6. Hunters under 16 years of age must be 
accompanied by a responsible adult. No 
more than two youth hunters per each 
adult hunter will be permitted. 

7. Hunting parties may not hunt closer 
than 100 yards apart. 

8. Temporary blinds made of native vege¬ 
tation are required, but may not contain 
boards, netting, lumber, poles, or wire. Port¬ 
able blinds may be used but must be re¬ 
moved from the refuge after each day’s 
hunt. 

9. Hunters cannot hunt closer than 50 
yards to canals or waterways. 

10. Airboats and all-terrain vehicles 
(ATV’s) will not be permitted on the hunt¬ 
ing area. Operation of boats shall be in ac- 
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cordance with all State and Federal regula¬ 
tions. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern hunting on wildlife refuge 
areas generally which are set forth in 
Title 50, Code of Federal Regulations, 
Part 32. The public is invited to offer 
suggestions and comments at any 
time. 

Note.— The U.S. Fish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an economic impact statement under 
Executive Order 11949 and OMB Circular 
A-107. 

Dated: August 7, 1978. 

Russell D. Earnest, 
Area Manager . 
[FR Doc. 78-22854 Filed 8-15-78; 8:45 am) 


[4310-35] 

PART 32—HUNTING 

Opening of Noxubee National Wild¬ 
life Refuge, Miss, to Hunting 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Special regulation. 

SUMMARY: The Director has deter¬ 
mined that the opening to hunting of 
Noxubee National Wildlife Refuge is 
compatible with the objectives for 
which the area was established, will 
utilize a renewable natural resource, 
and will provide additional recreation¬ 
al opportunity to the public. 

EFFECTIVE DATES: State Water- 
fowl Season. 

FOR FURTHER INFORMATION 
CONTACT: 

James H. Roberts, Refuge Manager, 
Noxubee National Wildlife Refuge, 
Route 1, Box 84, Brooksville, Miss., 
39739, telephone 601-323-5548. 

SUPPLEMENTARY INFORMATION: 

§32.12 Special regulations; migratory 
game birds, for individual wildlife ref¬ 
uges. 

Public hunting of ducks and coots on 
the Noxubee National Wildlife Refuge 
is permitted only on the areas desig¬ 
nated by the refuge manager as Green 
Timber Reservoirs No. 1 and 2. These 
open areas are delineated on a map 
available at the refuge headquarters 
and from the office of the Area Man¬ 
ager. U.S. Fish and Wildlife Service, 
200 East Pascagoula Street. Suite 490, 
Jackson. Miss. 39201. Hunting shall be 
in accordance with all applicable State 
and Federal regulations governing the 
hunting of ducks and coots subject to 
the following special conditions: 
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1. Hunting will be permitted only on 
Mondays, Wednesdays, and Saturdays from 
one-half hour before sunrise to 12 noon 
during the State waterfowl hunting season. 

2. The use of boats with electric motors is 
permitted within the hunting area. 

3. The construction of blinds Is not per¬ 
mitted. 

4. Hunters will not be permitted to enter 
the hunting area sooner than 45 minutes 
before legal shooting hours. 

5. No hunter may take more than 16 
shotgun shells into the hunting area. 

6. No shooting will be permitted from the 
levee or the open water area immediately 
adjacent to the levee. 

7. All hunters are required to check in 
and out at the designated check station. 

8. Only steel shot ammunition may be 
used. The possession or use of lead or other 
toxic shot is prohibited. 

9. Permit required. 

10. Each hunter under age 16 must be 
under the close supervision of an adult. For 
safety reasons, the ratio should be one adult 
to one juvenile, but in no case should one 
adult have more than two juveniles under 
his/her supervision. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern hunting on wildlife refuge 
areas generally which are set forth in 
Title 50, Code of Federal Regulations, 
Part 32. The public is invited to offer 
suggestions and comments at any 
time. 

Dated: August 7,1978. 

Russell D. Earnest. 

Area Manager. 

(FR Doc. 78-22851 Filed 8-15-78; 8:45 am) 


[4310-35] 

PART 32—HUNTING 

Opening of Sabine National Wildlife 
Refuge, La., to Hunting 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Special regulations. 

SUMMARY: The Director has deter¬ 
mined that the opening to hunting of 
Sabine National Wildlife Refuge is 
compatible with the objectives for 
which the area was established, will 
utilize a renewable natural resource 
and will provide additional recreation¬ 
al opportunity to the public. 

EFFECTIVE DATES: The dates will 
run concurrently with the State of 
Louisiana's duck hunting season (west¬ 
ern portion). 

FOR FURTHER INFORMATION 
CONTACT: 

John R. Walther, Refuge Manager, 
Sabine National Wildlife Refuge, 
MRH Box 107, Hackberry, La. 70645, 
phone 381-762-5135. 
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SUPPLEMENTARY INFORMATION: 

§32.12 Special Regulations; migratory 
game birds; for individual Wildlife 
Refuge Areas. 

Hunting is permitted on the Sabine 
National Wildlife Refuge, La., only on 
the areas designated by signs as being 
open to hunting. These areas compris¬ 
ing 10,000 acres are delineated on 
maps available at the refuge head¬ 
quarters and from the office of the 
Area Manager, U.S. Fish and Wildlife 
Service, 200 East Pascagoula Street, 
Suite 490, Jackson, Miss. 39201. 

Hunting shall be in accordance with 
all state regulations subject to the fol¬ 
lowing conditions: 

1. Entry onto and the privilege to hunt 
waterfowl on the Sabine National Wildlife 
Refuge is granted to each hunter that 
agrees to: (a) showing hunting license. Duck 
Stamp, and all shells to be used during the 
hunt to be a designated refuge employee 
prior to entering; <b) permitting of spot 
checks of person and personal belongings 
for contraband shells while on the refuge. 

2. Hunting is restricted to 12 gauge shot¬ 
guns and steel shot sheUs only. No lead shot 
or other gauge shotguns will be permitted 
on the refuge. 

3. Hunting season: The same dates as the 
western zone duck hunting season for Lou¬ 
isiana. 

4. Shooting hours: One-half hour before 
sunrise until 11 a.m. Hunters may enter the 
hunting area two hours before legal shoot¬ 
ing time and must depart the refuge by 12 
noon. 

5. Hunting is restricted to ducks, geese, 
and coots. No other species of birds, mam¬ 
mals, or reptiles may be shot or taken on 
the refuge. 

6. Each hunter under age 16 must be 
under the close supervision of an adult. For 
safety reasons, the ratio should be one adult 
to one juvenile, but in no case should one 
adult have more than two juveniles under 
his/her supervision. 

7. Hunters are required to check in at the 
hunt check station as stated in No. 1 before 
entering the hunt area and must check out. 
Including the showing of all waterfowl 
bagged to refuge official, after completing 
the hunt. 

8. Hunt area cannot be entered through 
adjacent private property. 

9. Hunting parties may not blind-up and 
hunt closer than 100 yards apart. The first 
hunter(s) at a pond or blind site are the 
holders of that site until they complete 
their hunt; other parties must move away 
from them at least 100 yards. 

10. Firearms must be encased or disman¬ 
tled when carried In transit through refuge 
canals. 

11. Temporary blinds made of native vege¬ 
tation may be constructed, or portable 
blinds may be carried in for each hunt. 

12. Use of retriever dogs is permitted and 
encouraged, but they must be under control 
at all times. 

13. Livestock, furbearers, and trapping 
equipment present in the hunting areas 
shall not be molested or disturbed. 

14. Hunters must station themselves a 
minimum of 50 yards inland from refuge 
canals. 

The provisions of this special regnla- 
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tion supplement the regulations which 
govern hunting on wildlife refuge 
areas generally which are set forth in 
Title 50, Code of Federal Regulations, 
Part 32. The public is invited to offer 
suggestions and comments at any 
time. 

Note.— The U.S. Fish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an economic impact statement under 
Executive Order 11949 and OMB Circular 
A-107. 

Dated: August 7, 1978. 

Russel D. Earnest, 
Area Manager. 

[FR Doc. 78-22853 Filed 8-15-78; 8:45 am] 


[4310-55] 

PART 32—HUNTING 

Opening of Seney National Wildlife 
Refuge, Mich., to Hunting 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Special regulation. 

SUMMARY: The Director has deter¬ 
mined that the opening to hunting of 
Seney National Wildlife Refuge is 
compatible with the objectives for 
which the area was established, will 
utilize a renewable natural resource, 
and will provide additional recreation¬ 
al opportunity to the public. 

EFFECTIVE DATES: September 15, 
1978 through November 12, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

John R. Frye, Refuge Manager, 
Seney National Wildlife Refuge, 
Seney. Mich. 49883, 906-586-9851. 

SUPPLEMENTARY INFORMATION: 

§32.12 Special regulations; migratory 
game birds; for individual wildlife 
refuge areas. 

Public hunting of woodcock and Wil¬ 
son’s snipe (jacksnipe) on the Seney 
National Wildlife Refuge is permitted 
only on the area designated as open to 
hunting. This open area, comprising 
33,525 acres, is delineated on maps 
available at refuge headquarters. 
Seney. Mich, and from the Regional 
Director, U.S. Fish and Wildlife Serv¬ 
ice, Federal Building, Fort Snelling, 
Twin Cities, Minn. 55111. 

Hunting shall be in accordance with 
all applicable State regulations cover¬ 
ing the hunting of woodcock and Wil¬ 
son’s snipe (jacksnipe) subject to the 
following special conditions: 

(1) All motorized conveyances are prohib¬ 
ited from traveling on dikes or off estab¬ 
lished roads and trails. Motorized bike, all- 
terrain vehicles and snowmobiles are not 
permitted on the refuge. 

The provisions of this special regula¬ 
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tion supplement the regulations which 
govern hunting on wildlife refuge 
areas generally, which are set forth in 
Title 50, Code of Federal Regulations, 
Part 32, and are effective through No¬ 
vember 12. 1978. The public is invited 
to offer suggestions at any time. 

Note.— The U.S. Fish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an economic impact statement under 
Executive Order 11949 and OMB Circular 
A-107. 

Dated: August 9,1978. 

Charles A. Hughlett, 
Acting Regional Director. 
[FR Doc. 78-22855 Filed 8-15-78; 8:45 am] 

[4310-35] 

PART 32—HUNTING 

Opening of Wapanocca National 
Wildlife Refuge, Ark., to Hunting. 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Special regulation. 

SUMMARY: The Director has deter¬ 
mined that the opening to Upland 
Game Hunting of Wapanocca National 
Wildlife Refuge is compatible with the 
objectives for which the area was es¬ 
tablished, will utilize a renewable nat¬ 
ural resource, and will provide addi¬ 
tional recreational opportunity to the 
public. 

EFFECTIVE DATES: Squirrel, rabbit, 
and beaver, October 1-31, 1978; rac¬ 
coon, October 15-31, 1978, 4 p.m. to 7 
a.m. only. 

FOR FURTHER INFORMATION 
CONTACT: 

Refuge manager. Bill A. Grabill, Wa¬ 
panocca National Wildlife Refuge, 
P.O. Box 279, Turrell, Ark. 72384, 
501-343-2595. 

SUPPLEMENTARY INFORMATION: 

§32.22 Special Regulations; upland game; 
for individual wildlife refuge areas. 

Hunting is permitted on approxi¬ 
mately 4,500 acres of the Wapanocca 
National Wildlife Refuge, Ark. Areas 
open to hunting are delineated on 
maps available at the refuge head¬ 
quarters. Hunting shall be in accord¬ 
ance with all applicable State regula¬ 
tions subject to the following condi¬ 
tions: 

1. Hunting is not permitted within 100 
yards of any refuge building or structure. 

2. Only shotguns and .22 caliber rlmfire 
rifles may be used. 

3. Access by vehicles on refuge roads may 
be restricted during periods of wet weather. 

4. Each hunter under age 16 must be 
under the close supervision of an adult. 

5. The use of boats is prohibited. 


6. A special refuge permit is required for 
hunting and may be limited. 

7. The use of dogs is permitted for racoon 
hunting, however, no more than two dogs 
per hunter will be permitted. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern hunting on wildlife refuge 
areas generally which are set forth in 
Title 50 Code of Federal Regulations, 
Part 32. The public is invited to offer 
suggestions and comments at any 
time. 

Note.— The U.S. Fish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an Economic Impact Statement 
under Executive Order 11949 and OMB Cir¬ 
cular A-107. 

Dated: August 7, 1978. 

Russell D. Earnest, 
Area Manager. 

[FR Doc.78-22846 Filed 8-15-78; 8:45 am] 


[4310-35] 

PART 32—HUNTING 

Opening of White River National 
Wildlife Refuge, Arkansas, to Hunt¬ 
ing 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Special regulation. 

SUMMARY: The Director has deter¬ 
mined that the opening to hunting of 
White River National Wildlife Refuge 
is compatible with the objectives for 
which the area was established, will 
utilize a renewable natural resource, 
and will provide additional recreation¬ 
al opportunity to the public. 

EFFECTIVE DATES: Gun hunt—Oc¬ 
tober 1-20: archery (turkey)—October 
11-30, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Raymond R. McMaster, Refuge 
Manager, P.O. Box 308, DeWitt, Ark. 
72042, telephone 501-946-1468. 

SUPPLEMENTAL INFORMATION: 

§32.22 Special regulations; upland game; 
for individual wildlife refuge areas. 

Hunting is permitted on the White 
River National Wildlife Refuge, Ar¬ 
kansas, only on the areas designated 
by signs as being open to hunting. 
These areas comprising 100,000 acres 
are delineated on maps available at 
the refuge headquarters and from the 
office of the Area Manager, U.S. Fish 
and Wildlife Service, 200 East Pasca¬ 
goula Street, Suite 490, Jackson, Miss. 
39201. Hunting shall be in accordance 
with all applicable State regulations 
subject to the following conditions: 
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1. Species permitted to be taken: Squirrel, 
rabbit and beaver by gun; and one turkey of 
either sex by archery. 

2. Weapons: (a) Gun-shotguns and .22 cali¬ 
ber rimfire 'rifles are permitted, and (b) 
longbows only. 

3. Each hunter under age 16 must be 
under the close supervision of an adult. For 
safety reasons, the ratio should be one adult 
to one juvenile but in no case should one 
adult have more than two juveniles under 
his/her supervision. 

4. Loaded guns are not permitted in vehi¬ 
cles, boats, or in camp. 

5. Big Island will be closed to archery 
hunting October 26, 27. and 28. due to con¬ 
flict with muzzleloader hunt. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern hunting on wildlife refuge 
areas generally which are set forth in 
Title 50, Code of Federal Regulations, 
Part 32. The public is invited to offer 
suggestions and comments at any 
time. 

Note.— The U.S. Fish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an economic Impact statement under 
Executive Order 11949 and OMB Circular 
A-107. 

Dated: August 7. 1978. 

Russell D. Earnest, 
Area Manager. 

CFR Doc. 78-22844 Filed 8-15-78; 8:45 ami 


[4310-35] 

PART 32—HUNTING 

Opening of White River National 
Wildlife Refuge, Ark., to Hunting 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Special regulation. 

SUMMARY: The Director has deter¬ 
mined that the opening to hunting of 
White River National Wildlife Refuge 
is compatible with the objectives for 
which the area was established, will 
utilize a renewable natural resource, 
and will provide additional recreation¬ 
al opportunity to the public. 

EFFECTIVE DATES: November 29- 
30, December 1-2, December 6-9, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Raymond R. McMaster, Refuge 
Manager. P.O. Box 308, DeWitt, Ark. 
72042. telephone 501-946-1468. 

SUPPLEMENTARY INFORMATION: 

§ 32.22 Special regulations; upland game; 
for individual wildlife refuge areas. 

Public hunting of raccoon on the 
White River National Wildlife Refuge 
is permitted except in those areas 
closed to gun deer hunting and those 
areas west of Essex Bayou and Brooks 
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Island south of Brooks Bayou and 
west of LaGrue Bayou and White 
River. The open area is delineated on 
a map available at Refuge check sta¬ 
tion. Hunting shall be in accordance 
with all applicable State and Federal 
regulations governing the hunting of 
raccoon, subject to the following spe¬ 
cial conditions: 

1. Species permitted to be taken: Raccoon. 

2. Bag limit: State regulations. 

3. Weapons: In accordance with State reg¬ 
ulations. 

4. Loaded guns are not permitted in vehi¬ 
cles or in camps. Shooting is not allowed 
from vehicles, boats, or roadways used by 
vehicles. All vehicles must stay on regularly 
used roads and trails. Camping is permitted 
in special designated areas. No fires are per¬ 
mitted outside the camping area. No trees 
wiU be cut. 

5. Permit required: No person is author¬ 
ized to enter the hunting area without a 
permit. 

6. Hunters must check In and out each 
day at the designated check station between 
the hours of 4 p.m. and 1 a.m. Boats will be 
prohibited in refuge waters. Hunters cannot 
enter the refuge by boats from navigable 
waters. Shooting hours begin at 4 p.m. and 
close at 12 midnight. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern hunting on wildlife refuge 
areas generally which are set forth in 
Title 50—Code of Federal Regulations, 
Part 32. The public is invited to offer 
suggestions and comments at any 
time. 

Note.— The U.S. Fish and Wildlife Sendee 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an economic impact statement under 
Executive Order 11949 and OMB Circular 
A-107. 

Dated: August 7, 1978. 

Russell D. Earnest, 
Area Manager. 

[FR Doc. 78-22845 Filed 8-15-78; 8:45 ami 


[4310-35] 

PART 32—HUNTING 

Opening of the Yazoo National 
Wildlife Refuge, Miss., to Hunting 

AGENCY: Fish and Wildlife Sendee. 
ACTION: Special regulations. 

SUMMARY: The Director has deter¬ 
mined that the opening of Yazoo Na¬ 
tional Wildlife Refuge is compatible 
with the objectives for which the 
areas w r ere established, will utilize a re¬ 
newable natural resource, and w ill pro¬ 
vide additional recreational opportuni¬ 
ty to the public. This document estab¬ 
lishes special regulations effective for 
the upcoming hunting seasons for 
upland game and big game. 

EFFECTIVE DATES: September 30, 
1978 to January 3, 1979. 
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FOR FURTHER INFORMATION 
CONTACT: 

James M. Dale, Refuge Manager, 

Yazoo National Wildlife Refuge. 

Route 1, Box 286, Hollandale, Miss. 

38748, telephone 601-839-2638. 

SUPPLEMENTARY INFORMATION: 

$ 32.22 Special regulations; upland game; 
for individual wildlife areas. 

Upland game hunting is permitted 
on Yazoo National Wildlife Refuge. 
Miss. The open area comprising 7,800 
acres is delineated on maps available 
at the refuge office and from the 
office of the Area Manager, 200 East 
Pascagoula Street. Suite 490, Jackson. 
Miss. 39201. Hunting shall be in ac¬ 
cordance with all applicable State reg¬ 
ulations and the following special reg¬ 
ulations: 

1. Species permitted to be taken and dates 
permitted are: Squirrel—September 30 to 
October 20, 1978 (Sundays excluded). Rac¬ 
coon and opossum—December 2-9, 1978 
(Sundays excluded). 

2. The hunting of raccoon and opossum 
will be permitted only from 4 p.m. to 12 
midnight. 

3. Weapons permitted are shotguns, 10 
gauge or smaller and .22 caliber rimfire 
rifles. 

4. The use of dogs is permitted to hunt 
raccoons. 

5. The discharge of firearms within 250 
yards of the refyge office and residences is 
prohibited. 

6. Each hunter under age 16 must be 
under the close supervision of an adult. For 
safety reasons the ratio wiU be one adult to 
no more than two juveniles. 

7. Each hunter is required to check in 
daily at refuge headquarters and obtain a 
special refuge permit. 

§ 32.32 Special regulations; big game; for 
individual wildlife areas. 

Big game hunting is permitted on 
Yazoo National Wildlife Refuge, Miss. 
The open area comprising about 7,800 
acres is delineated on maps available 
at the refuge office and from the 
office of the Area Manager, 200 East 
Pascagoula Street, Suite 490, Jackson, 
Miss. 39201. Hunting shall be in ac¬ 
cordance with all applicable State reg¬ 
ulations and the following special reg¬ 
ulations: 

1. Only white-tailed deer may be taken as 
follows: Archery hunt (either sex)—Novem¬ 
ber 1-17, 1978, gun hunt (bucks only)—De¬ 
cember 27-30, 1978. January 2-3, 1979. 

2. Hunting on Sunday is prohibited. 

3. Weapons permitted are longbows with 
broadhead arrows; shotguns. 20 gauge and 
larger; and rifles larger than .22 caliber. The 
use of arrows employing drugs is prohibited. 

4. Permits are required and hunters are 
required to check in and out at the refuge 
office. 

5. Only one deer may be taken per hunt. 

6. Organized drives by two or more hunt¬ 
ers are prohibited. 

7. The discharge of firearms within 250 
yards of the refuge office and residences is 
prohibited. 
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8. Each hunter under age 16 must be 
under the close supervision of an adult. For 
safety reasons the ratio will be one adult to 
no more than two juveniles. 

The provisions of these special regu¬ 
lations supplement the regulations 
which govern hunting on wildlife 
refuge areas as set forth in Title 50. 
Code of Federal Regulations. Part 32. 

The public is invited to offer sugges¬ 
tions and comments at any time. 

Note.—T he Fish and Wildlife Service has 
determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an economic impact statement under 
Executive Order 11949 and OMB Circular 
A-107. 

Dated: August 7. 1978. 

Russell D. Earnest. 

Area Manager. 

IFR Doc. 78-22848 Filed 8-15-78; 8:45 am] 


[4310-35] 

PART 32—HUNTING 

Opening of Eufaufa National Wildlife 
Refuge, Ga., to Waterfowl Hunting 

AGENCY: Fish and Wildlife Service. 
Interior. 

ACTION: Special regulation. 

SUMMARY: The Director has deter¬ 
mined that the opening to waterfowl 
hunting of Eufaula National Wildlife 
Refuge is compatible with the objec¬ 
tives for which the area was estab¬ 
lished. will utilize a renewable natural 
resource, and will provide additional 
recreational opportunity to the public. 

EFFECTIVE DATES: Each Saturday 
morning of the regular Georgia water- 
fowl season. 

FOR FURTHER INFORMATION 
CONTACT: 

Larry M. Ivy. Refuge Manager, Eu¬ 
faula National Wildlife Refuge. 
Route 2. Box 97-B, Eufaula, Ala. 
36027. 202-687-4065. 

SUPPLEMENATRY INFORMATION: 

§32.12 Special regulations; migratory 
game birds; for individual wildlife 
refuge areas. 

Waterfowl hunting is permitted on 
the Eufaula National Wildlife Refuge, 
Georgia, only on the areas designated 
by signs as being open to hunting. 
These areas comprising 770 acres are 
delineated on maps available at the 
refuge headquarters and from the 
office of the Area Manager, U.S. Fish 
and Wildlife Service, 200 East Pasca¬ 
goula Street, Suite 490, Jackson, Miss. 
39201. Waterfowl hunting shall be in 
accordance with all applicable State 
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regulations subject to the following 
conditions: 

1. Hunts will be held from 30 minutes 
prior to sunrise until 11:30 a.m. (eastern 
time) on each Saturday morning of the 
season. 

2. Hunters must hunt only from designat¬ 
ed blind areas located by refuge personnel. 
Shooting is not permitted outside of desig¬ 
nated blind zone. 

3. Guns must be unloaded while being 
transported on the refuge and while being 
carried to and from the blind areas. 

4. Only shells containing steel shot will be 
permitted. 

5. Hunters are required to check in and 
out of the hunt area and must present all 
bagged game for inspection. 

6. Hunters under 16 years of age must be 
accompanied by an adult, 21 years of age or 
older. 

7. Applications for refuge permits must be 
received by the Refuge Manager, Eufaula 
Refuge, Eufaula, Ala., prior to 12 noon. 
Friday. October 27, 1978. Successful appli¬ 
cants will be determined by an impartial 
drawing on Monday, October 30, 1978. 

8. Permits are nontransferable. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern hunting on wildlife refuge 
areas generally which are set forth in 
Title 50, Code of Federal Regulations, 
Part 32. The public is invited to offer 
suggestions and comments at any 
time. 

Note.— The U.S. Fish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an economic impact statement under 
Executive Order 11949 and OMB Circular 
A-107. 

Dated: August 7, 1978. 

Russell D. Earnest, 
Area Manager. 

[FR Doc. 78-22862 Filed 8-15-78; 8:45 am] 
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PART 33—SPORT FISHING 

Opening of Flint Hills National Wild¬ 
life Refuge, Kans., to Sport Fishing 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Special regulation. 

SUMMARY: The Director has deter¬ 
mined that the opening to sport fish¬ 
ing of Flint Hills National Wildlife 
Refuge is compatible with the objec¬ 
tives for which the area was estab¬ 
lished, will utilize a renewable natural 
resource, and will provide additional 
recreational opportunity to the public. 

DATES: Fishing Seasons as deter¬ 
mined by applicable State Laws. 

FOR FURTHER INFORMATION 
CONTACT: 

Michael J. Long, P.O. Box 128, Hart¬ 


ford. Kans. 66854, Telephone No. 

316-392-5553. 

SUPPLEMENTARY INFORMATION: 

§33.5 Special regulations; sport fishing: 
for individual wildlife refuge areas. 

Sport fishing, including the taking 
of frogs, on the Flint Hills National 
Wildlife Refuge. Kans., is permitted 
only on the areas designated as open 
to fishing. These open areas, compris¬ 
ing 1,500 acres of reservoir waters and 
approximately 28 miles of river and 
stream channel, are delineated on 
maps available at refuge headquarters. 
Hartford. Kans. and from the Area 
Manager, U.S. Fish and Wildlife Serv¬ 
ice, Suite 106, Rockcreek Office Build¬ 
ing. 2701 Rockcreek Parkway, North 
Kansas City, Mo. 64116. Sport fishing 
shall be in accordance with all applica¬ 
ble State regulations subject to the 
following special conditions: 

1. Beginning one week before the 
opening of the 1978-79 Regular Water- 
fowl Season, as determined by State 
and Federal Law, and through the 
close of this season, only Eagle Creek, 
the Neosho River and impoundments 
in the Eagle Creek and Hartford hunt¬ 
ing units are open to public fishing. 
Except the. Neosho River Oxbow 
northeast oT the Strawn Townsite is 
closed, as marked by buoys. 

2. Immediately following the close of 
the 1978-79 Waterfowl Season, as de¬ 
termined by State and Federal Law, 
all waters within the Flint Hills 
Refuge are open to sport fishing and 
the taking of bull frogs. 

3. Vehicle access shall be confined to 
existing roads and trails not otherwise 
marked as closed to vehicle use. 

4. All man made water impound¬ 
ments within the refuge may be fished 
with pole and line only. The 15 inch 
minimum length for black bass, as de¬ 
fined by Kansas Law applies to all 
refuge man made impoundments. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern fishing on wildlife refuge areas 
generally which are set forth in Title 
50 Code of Federal Regulations, Part 
33. The public is invited to offer sug¬ 
gestions and comments at any time. 

■*Note.—T he U.S. Fish and Wildlife Serv ice 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an Economic Impact Statement 
under Executive Order 11949 and OMB Cir¬ 
cular A-107. 

Dated: August 8, 1978. 

Michael J. Long, 
Refuge Manager. 

TFR Doc. 78-22811 Filed 8-15-78; 8:45 am] 
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CHAPTER II—NATIONAL MARINE 
FISHERIES SERVICE, NATIONAL 
OCEANIC AND ATMOSPHERIC AD¬ 
MINISTRATION, DEPARTMENT OF 
COMMERCE 

PART 216—REGULATIONS GOVERN¬ 
ING THE TAKING AND IMPORTING 
OF MARINE MAMMALS 

Taking of Marine Mammals Incidental 
to Commercial Fishing Operations 

AGENCY: National Marine Fisheries 
Service. 

ACTION: Notice of determination. 

SUMMARY: The Assistant Adminis¬ 
trator for Fisheries, National Marine 
Fisheries Service (NMFS), National 
Oceanic and Atmospheric Administra¬ 
tion (NOAA), ii) consultation with the 
Department of State, finds that New 
Zealand is in substantial conformance 
with U.S. regulations governing the 
taking of marine mammals incidental 
to yellowfin tuna purse seine fishing 
operations. In finding that New Zea¬ 
land is not fishing in a manner pro¬ 
scribed for persons subject to the ju¬ 
risdiction of the United States, the As¬ 
sistant Administrator for Fisheries 
exempts yellowfin tuna caught by New 
Zealand flag vessels from the importa¬ 
tion prohibition. 

EFFECTIVE DATE: August 16. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

William P. Jensen, Marine Mammal 
Program Manager, Marine Mammals 
and Endangered Species Division, 
National Marine Fisheries Service, 
Washington, D.C. 20235, telephone 
202-634-7461. 


RULES AND REGULATIONS 


SUPPLEMENTARY INFORMATION: 
The National Marine Fisheries Service 
published regulations on December 23, 
1977, 42 FR 64551-64560. governing 
the taking of marine mammals inci¬ 
dental to commercial fishing oper¬ 
ations (50 CFR 216.24). These regula¬ 
tions include provisions concerning 
the importation of yellowfin tuna and 
tuna products from nations whose flag 
vessels are known to be involved in the 
tuna purse seine fishery in the eastern 
tropical Pacific Ocean (ETP). Importa¬ 
tion of certain yellowfin tuna and tuna 
products originating from these coun¬ 
tries is contingent upon certain find¬ 
ings by the Assistant Administrator 
for Fisheries in accordance with 
§ 216.24(e)(5). Such imports from New 
Zealand were prohibited as of August 
1. 1978. 

Yellowfin tuna and products caught 
by New Zcaland-flag vessels are 
hereby exempted from the importa¬ 
tion prohibition, effective immediate¬ 
ly. This finding by the Assistant Ad¬ 
ministrator for Fisheries, made in ac¬ 
cordance with § 216.24(e)(5)(i), 
exempts fish of New Zealand origin 
from the import provisions concerning 
yellowfin tuna and tuna products 
listed in § 216.24(e)(2)(ii). However, the 
requirements listed in § 216.24(e)(4) 
w'hich call for specific documentation 
will continue to apply. The Assistant 
Administrator considered all available 
information in making this finding, in¬ 
cluding discussions with New Zealand 
officials. Information submitted by 
the Government of New Zealand is 
available for review at the information 
contact address set out above, and is 
summarized in the following: 

New Zealand 

(a) Fleet One New Zealand tuna 
purse seine vessel will operate in the 
eastern tropical Pacific Ocean in 1978. 
The vessel is equipped with IV « inch 
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mesh porpoise safety panels in its net. 
New Zealand firms may export an esti¬ 
mated 1,490 short tons of yellow r fin 
tuna annually to the United States. 
The New Zealand vessel operators 
have been informed by the Govern¬ 
ment of New Zealand that they must 
conduct their fishing operations in ac¬ 
cordance with U.S. law, and follow the 
porpoise release procedures required 
for U.S. vessel operators. The Govern¬ 
ment of New Zealand has no immedi¬ 
ate plans for observers aboard the ves¬ 
sels. 

(b) Porpoise mortality. The Govern¬ 
ment of New Zealand estimated the 
total porpoise mortality by its purse 
seiner during 1977 to be 320 animals. 
This estimate is based on vessel log¬ 
books and interviews with skippers. 

(c) Miscellaneous . The Government 
of New Zealand is currently attempt¬ 
ing to enact marine mammal protec¬ 
tion legislation which will require 
(among other things) a New Zeland 
permit to be issued before marine 
mammals may be taken incidental to 
tuna purse seining. 

This finding will be subject to an 
annual review. NMFS will require an 
update of the items listed in 
§ 216.24(e)(5)(ii) to insure that the 
conditions which supported the origi¬ 
nal finding continue to exist. NMFS 
will continue monitoring the status of 
the international tuna purse seine 
fleet operating in the ETP. Changes to 
the list of nations affected by the im¬ 
portation prohibitions of yellowfin 
tuna and tuna products under 
§ 216.24(e)(5) will be published in the 
Federal Register. 

Dated: August 10, 1978. 

Winfred H. Meibohm. 

National Marine 
Fisheries Service. 

CFR Doc. 78 22740 Filed 8-15-78; 8:45 ami 
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This section of the FEDERAL REGISTER contains notices to the public of the proposed issuance of rules and regulations. The purpose of these notices is to 
give interested persons an opportunity to participate in the rule making prior to the adoption of the final rules 


[6740-02] 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory Commission 

[Docket No. RM78-18] 

[10 CFR Parts 205, 211 and 212] 

HEARING AND PUBLIC COMMENT ON THE 
PROPOSED FINAL RULE OF THE DEPART- 
MENT OF ENERGY RELATING TO ALLOCA¬ 
TION AND PRICING OF PROPANE AND 
OTHER NATURAL GAS LIQUIDS 

Hearing and Opportunity for Comment 

August 10, 1978. 

AGENCY: Federal Energy Regulatory 
Commission, DOE. 

ACTION: Notice of hearing and public 
comment. 

SUMMARY: The Federal Energy Reg¬ 
ulatory Commission (Commission), in 
the exercise of its discretion under sec¬ 
tion 404 of the Department of Energy 
Organization Act (DOE Act), has de¬ 
termined that the proposed final rule 
of the Economy Regulatory Adminis¬ 
tration (ERA). Department of Energy 
(DOE), relating to the allocation of 
natural gas liquids, may significantly 
affect various of the Commission’s 
functions under section 402 of the 
DOE Act. The Commission therefore 
deems the proposal to have been re¬ 
ferred to it and is providing notice 
that it will receive written comments 
and hold a public hearing with respect 
to the proposal. 

DATES: Written comments due Sep¬ 
tember 15, 1978: public hearing Sep¬ 
tember 22, 1978; requests to speak due 
September 12. 1978; copies of the 
statement due September 21, 1978. 

ADDRESSES: Send written comments 
to the Federal Energy Regulatory 
Commission, 825 North Capitol Street 
NE., Washington, D.C. 20426. Com¬ 
ments will be available for public in¬ 
spection at the Commission’s Office of 
Public Inspection, Room 1000, 825 
North Capitol Street NE., Washing¬ 
ton, D.C. 20426. The public hearing 
will be held at 825 North Capitol 
Street NE.. Washington, D.C. 

FOR FURTHER INFORMATION 
CONTACT: 

Lewis A. Brubaker, Acting Director, 
Division of Pipeline, Certificates and 
Curtailments, Office of Pipeline and 
Producer Regulation. Federal 
Energy Regulatory Commission, 825 


North Capitol Street NE., Washing¬ 
ton. D.C. 20426, 202-275-4496. 

David D’Alessandro, Office of Gen¬ 
eral Counsel, Federal Energy Regu¬ 
latory Commission, 825 North Cap¬ 
itol Street NE., Washington, D.C. 
20426, 202-275-4845. 

SUPPLEMENTARY INFORMATION: 
An August 12, 1977, the Federal 

Energy Administration (FEA) pro¬ 
posed a revision of its regulations with 
respect to the allocation of propane, 
butane, and the other natural gas 
liquid products (42 FR 41242, August 
15, 1977). Written comments were re¬ 
ceived and a separate hearing was held 
on September 6, 1977, regarding FEA’s 
July 26. 1977, guidelines for the alloca¬ 
tion of propane and other NGL’s for 
gas utility and gas transmission com¬ 
pany use (42 FR 38553, July 29, 1977), 
which were adopted on an emergency 
basis to allow action to be taken on 
then pending applications. In addition, 
FEA issued a proposal on August 30, 
1977 (42 FR 44551, September 6, 1977), 
and issued a final rule on September 
30, 1977 (42 FR 54403, October 6. 
1977), with regard to synthetic natural 
gas production use of allocated prod¬ 
ucts, including provisions dealing with 
allocated natural gas liquid products. 
A final rule was prepared after DOE’s 
consideration of all the comments re¬ 
ceived in connection with these related 
rulemakings. 

On October 1, 1977, under the De¬ 
partment of Energy Organization Act, 
Pub. L. 95-91 (DOE Act) and Execu¬ 
tive Order 12009 (42 FR 46267, Sep¬ 
tember 15, 1977), the DOE assumed 
most of the functions of the FEA, in¬ 
cluding the responsibility of adminis¬ 
tering the mandatory petroleum allo¬ 
cation and price regulations. The Ad¬ 
ministrator of the ERA has been dele¬ 
gated the authority to promulgate reg¬ 
ulations under the Emergency Petro¬ 
leum Allocation Act of 1973, as amend¬ 
ed, Pub. L. 93-159. 

The proposed final rule was sent to 
the Commission by ERA for its review 
under section 404(a) of the DOE Act, 
which provides in part: 

If the Commission, in its discretion, deter¬ 
mines • • • that the proposed action may 
significantly affect any function of the 
Commission pursuant to section 402 (aX10), 
(b). and (c)(1), the Secretary shall immedi¬ 
ately refer the matter to the Commission, 
which shall provide an opportunity for 
public comment. 


In accordance with section 404(b), 
following the public comment period 
and after consultation with the Secre¬ 
tary of Energy (Secretary), the Com¬ 
mission will either: (1) Concur in the 
adoption of the rule as proposed, (2) 
concur in the adoption of the rule only 
with any changes the Commission rec¬ 
ommends, or (3) recommend that the 
rule not be adopted. The Commission’s 
action will be published in the Federal 
Register along with an explanation of 
the reasons for its action. Subsection 
(c) of section 404 states that the Secre¬ 
tary shall then have the option of: (1) 
Issuing the rule (if m the Commission 
has concurred), (2)'issuing the rule 
with any changes recommended by 
the Commission, or (3) ordering that 
the rule not be issued. 

On August 9, 1978, the Commission, 
in the exercise of its discretion under 
section 404 of the DOE Act. deter¬ 
mined that ERA’S proposed final rule 
may significantly affect various of its 
statutory functions prescribed under 
section 402 of the DOE Act. In notify¬ 
ing the Secretary of its determination, 
the Commission stated: 

One of the purposes for the creation of 
the Department of Energy was “ • • • to 
provide for a mechanism through which a 
coordinated national energy policy can be 
formulated and implemented • • • ” (sec¬ 
tion 102(3)). The Commission views its au¬ 
thority to review rules proposed to be pro¬ 
mulgated by the Department under section 
404 as an important part of that mecha¬ 
nism. 

We recognize that a considerable amount 
of time has passed since the Commission 
was preliminarily advised of the proposed 
rule. In the interval, there have been var¬ 
ious discussions and drafts exchanged be¬ 
tween your staff and ours. Although the 
Commission is reluctant to delay further a 
conclusion on the rule, we deem it essential 
to make use of the mechanism provided by 
the DOE Act to coordinate more precisely 
our policies in this area. This is particularly 
important In view of a variety of sophisticat¬ 
ed relationships between the natural gas 
market and the natural gas liquids markets. 

Illustratively, natural gas liquids have 
been explicitly treated, over a number of 
years, as an issue In setting producer rates 
and In setting pipeline rates and charges. 
There are also considerations in relation to 
curtailment and synthetic natural gas feed¬ 
stock. Moreover, the vesting of oil pipeline 
rate jurisdiction adds new responsibilities to 
this agency with regard to natural gas liq¬ 
uids. 

The regulation of propane and natural gas 
liquids pursuant to the Emergency Petro¬ 
leum Allocation Act is very closely related 
to regulatory responsibilities vested in this 
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Commission by section 402 (a)(1) and (b) of 
the DOE Act. 

Issues Upon Which Comments Are 
Requested 

The Commission requests comments 
on whether and in what respect ERA‘s 
proposed final rule (attached as ap¬ 
pendix A) may affect the Commis¬ 
sion’s functions under section 402 

(a)(1). <b), or (c)(1) of the DOE Act. 
Those provisions state: 

Sec. 402. (a)(1) There are hereby trans¬ 
ferred to, and vested in, the Commission the 
following functions of the Federal Power 
Commission or of any member of the Com¬ 
mission or any officer or component of the 
Commission: 

(A) The investigation, issuance, transfer, 
renewal, revocation, and enforcement of li¬ 
censes and permits for the construction, op¬ 
eration, and maintenance of dams, water 
conduits, reservoirs, powerhouses, transmis¬ 
sion lines, or other works for the develop¬ 
ment and improvement of navigation and 
for the development and utilization of 
power across, along, from, or in navigable 
waters under part I of the Federal Power 
Act; 

(B) The establishment, review, and en¬ 
forcement of rates and charges for the 
transmission or sale of electric energy, in¬ 
cluding determinations on construction 
work in progress, under part II of the Feder¬ 
al Power Act, and the interconnection, 
under section 202(b), of such act, of facili¬ 
ties for the generation, transmission, and 
sale of electric energy (other than emergen¬ 
cy interconnection); 

(C) The establishment, review, and en¬ 
forcement of rates and charges for the 
transportation and sale of natural gas by a 
producer or gatherer or by a natural gas 
pipeline or natural gas company under sec¬ 
tions 1. 4, 5, and 6 of the Natural Gas Act; 

(D) The issuance of a certificate of public 
convenience and necessity, including aban¬ 
donment of facilities or services, and the es¬ 
tablishment of physical connections under 
section 7 of the Natural Gas Act; 

(E) The establishment, review, and en¬ 
forcement of curtailments, other than the 
establishment and review of priorities for 
such curtailments, under the Natural Gas 
Act; and 

(F) The regulation of mergers and securi¬ 
ties acquisition under the Federal Power 
Act and Natural Gas Act. 

(b) There are hereby transferred to, and 
vested in. Commission all functions and au¬ 
thority of the Interstate Commerce Com¬ 
mission or any officer or component of such 
Commission where the regulatory function 
establishes rates or charges for the trans¬ 
portation of oil by pipeline or establish the 
valuation of any such pipeline. 

(cXl) Pursuant to the procedures speci¬ 
fied in section 404 and except as provided in 
paragraph (2), the Commission shall have 
jurisdiction to consider any proposal by the 
Secretary to amend the regulation required 
to be issued under section 4(a) of the emer¬ 
gency Petroleum Allocation Act of 1973 
which is required by section 8 or 12 of such 
Act to be transmitted by the President to. 
and reviewed by. each House of Congress, 
under section 551 of the Energy Policy and 
Conservation Act. 


Specifically, the Commission re¬ 
quests comments from parties who 
filed comments in response to the pro¬ 
posals issued by the FEA which differ 
from those comments on the basis of 
variations between the original pro¬ 
posal and the proposed final rule, or of 
changed conditions. The Commission 
also requests that comments focus on 
the following questions: 

(a) Whether the proposal would be 
consistent with a proposed regulation 
which the Commission intends to issue 
shortly relating to emergency natural 
gas purchases, as to ERA'S proposed: 

(1) Definition of ’‘process use", and 

(2) Method of agency purchase. 

(b) Whether ERA’S proposed final 
rule should provide a revised base 
period. 

(c) Whether, if the natural gas liq¬ 
uids market is expected to be in a sur¬ 
plus condition, allocation, and pricing 
regulations should be maintained on 
other than a standby basis. 

(d) Whether there is a valid distinc¬ 
tion that should be made in pricing 
policies as to Canadian and non-Cana¬ 
dian imports and assuming such a dis¬ 
tinction, how the incremental pricing 
rule would affect distribution compa¬ 
nies* ability to serve their customers 
and State commissions* ability to regu¬ 
late such service. 

(e) Whether the draft final rule, in 
the opinion of the management of 
firms which will have to utilize it, cre¬ 
ates a system that is clear, responsive 
to the comments submitted to FEA, 
and workable under present and fore¬ 
seeable conditions. 

(f) What implications the draft final 
rule may have for the Commission's 
exercise of its responsibility to set oil 
pipeline rates under the DOE Act. 

Written Comments 

Interested persons may participate 
in this proceeding by submitting writ¬ 
ten data, views, or arguments by Sep¬ 
tember 15, 1978, to the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street NE., Washington, D.C. 
20426. Each person submitting a com¬ 
ment should include his name and ad¬ 
dress, identify the notice (docket No. 
RM78-18), and give reasons for any 
recommendations. An original and 14 
conformed copies, each containing a 
summary of contents, should be filed 
with the Secretary of the Commission. 
Comments should respond to each of 
the issues raised in this notice in the 
order in which they are set forth 
above, and indicate the name, title, 
mailing address. and telephone 
number of one person to whom com¬ 
munications concerning the comments 
may be addressed. Written comments 
shall be placed in the Commission’s 
public files and will be available for 
public inspection at the Commission’s 
Office of Public Information, Room 


1000, 829 North Capitol Street NE., 
Washington, D.C. 20426, during regu¬ 
lar business hours. 

Public Hearing Procedures 

The Commission in its discretion will 
hold a public hearing in this proceed¬ 
ing at 825 North Capitol Street NE., 
Washington. D.C., on September 22. 
1978, beginning at 9:30 a.m. Any 
person interested in this proceeding or 
representing a group or class of per¬ 
sons interested in this proceeding may 
file a request to participate in the 
hearing with the Secretary of the 
Commission prior to 4:30 p.m., on Sep¬ 
tember 12, 1978. 

Requests to participate at the hear¬ 
ing should include a reference to 
docket No. RM78-18 as well as a con¬ 
cise summary of the proposed oral 
presentation and a number where the 
person making the request may be 
reached by telephone. The presiding 
officer may determine whether the 
person filing the request may partici¬ 
pate and may limit the issues which 
the person may address and the time 
available. Prior to the hearing each 
person filing a request to participate 
will be contacted by the Presiding Of¬ 
ficer or his or her designee for sched¬ 
uling purposes. At least five copies of 
the statement shall be submitted to 
the Secretary of the Commission prior 
to 4 p.m., on September 21, 1978. Per¬ 
sons participating in the public hear¬ 
ing should, if possible, being 100 copies 
of their testimony to the hearing. 

The hearing will not be a judicial or 
evidentiary-type hearing. There will 
be no cross-examination of persons 
presenting statements. The hearing 
panel may question such persons and 
any interested person may submit 
questions to the presiding officer to be 
asked of persons making statements. 
The presiding officer will determine 
whether the question is relevant and 
whether the time limitations permit it 
to be presented. At the conclusion of 
the initial or oral statement, if time 
permits, persons who have made oral 
statements will be given the opportu¬ 
nity to make rebuttal statements. Any 
further procedural rules will be an¬ 
nounced by the Presiding Officer at 
the hearing. A transcript of the hear¬ 
ing will be made available at the Com¬ 
mission’s Office of Public Information. 

By direction of the Commission. 

Lois D. Cashell. 

Acting Secretary. 
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Appendix A 
Chapter II— Energy 

TITLE 10—FEDERAL ENERGY ADMINISTARATION 1 

PART 210—GENERAL ALLOCATION AND PRICE 
REGULATIONS 

PART 211—MANDATORY PETROLEUM ALLOCATION 
REGULATIONS 


PART 212—MANDATORY PETROLEUM PRICE 
REGULATIONS 

Allocation Regulations Revision for 
Propane and Other Natural Gas Liquids 

AGENCY: Department of Energy, Economic 
Regulatory Administration, 

ACTION: Final rule. 

SUMMARY: The Economic Regulatory Ad¬ 
ministration (ERA) of the Department of 
Energy (DOE) consolidates and revises its 
petroleum allocation regulations with re¬ 
spect to propane, butane, and the other al¬ 
located natural gas liquid products, includ¬ 
ing the propane content of ethane-propane 
mixtures. In addition, the ERA changes its 
guidelines for the allocation of propane and 
other NGLs for gas utility use in propane- 
air peak shaving plants. The ERA also 
amends its petroleum price regulations to 
require separate pricing for sales of surplus 
non-Canadian imported allocated natural 
gas liquid products and unfractionated nat¬ 
ural gas liquid mixtures designated for in¬ 
dustrial use. gas utility use. gas transmission 
company use, or synthetic natural gas feed¬ 
stock or enrichment use. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Ed Vilade (Media Relations), Department 
of Energy, 12th and Pennsylvania Avenue 
NW.. Room 3104, Washington, D.C. 20461, 
202-566-9833. 

Robert Reinstein (Regulations and Emer¬ 
gency Planning), Economic Regulatory 
Administrat ion, 2000 M Street NW., Room 
2304, Washington. D.C. 20461, 202-254- 
7200. 

Bruce Starnes (Fuels Regulation), Eco¬ 
nomic Regulatory Administration, 2000 M 
Street NW., Room 6318. Washington. D.C. 
20461, 202-254-6030. 

Joel M. Yudson (Office of the General 
Counsel), Department of Energy. 12th and 
Pennsylvania Avenue NW., Room 5134. 
Washington, D.C. 20461. 202-566-9565. 

SUPPLEMENTARY INFORMATION: 
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I. Background. 

II. Amendments adopted: 

A. New subpart D. 

B. Scope and definitions: 

Proposal. 

Separate products. 

Unfractionated mixtures. 

Ethane-propane mixtures. 

Other definitions and exclusion. 

C. Allocation levels: 

Residential use. 

Gasoline blending and manufacturing 
and process fuel use. 


1 Note.— Chapter II will be renamed at a 
future date to reflect that it contains regu¬ 
lations administered by the Economic Regu¬ 
latory Administration of the Department of 
Energy. 


Gas utility use. 

Other allocation level changes. 

D. Adjustments and assignments: 
Petrochemical feedstock and process 

fuel. 

Gas utilities. 

E. Supplier/purchaser relationships: 
Changes in relationships. 

Underlifting. 

Gas processing plants or fractionation 
facilities. 

F. Method of allocation: 

Producers. 

Inventory accumulation. 

G. Special limitations: 

Ethane-propane mixtures. 

Gas Utilities. 

Synthetic natural gas use. 

H. Importers of allocated natural gas 
liquid products. 

I. Pricing amendments.’ 

J. Reporting reguirements and subpart A 
amendments. 

K. Gas utility guidelines. 

Abbreviations Used 

B-P mixture—Butane-propane mixture. 
DOE—Department of Energy. 

DOE Act—Department of Energy Organiza¬ 
tion Act, Pub. L. 95-91. 

E-P mixture—Ethane-propane mixture. 
EPAA—Emergency Petoleum Allocation Act 
of 1973, Pub. L. 93-159. as amended. 
EPCA—Energy Policy and Conservation Act 
Pub. L. 94-163. 

ERA—Economic Regulatory Administra¬ 
tion. 

FEA—Federal Energy Administration. 

Gas utility guidelines—Guidelines for the 
allocation of Propane and other NGL’s for 
gas utility and gas transmission company 
use. 

GPA—Gas Processors Association, 
mcf—Thousand cubic feet. 

NGL— Natural gas liquids. 

SNG—Synthetic natural gas. 

I. Background 

On August 12. 1977. the FEA proposed a 
revision of 10 CFR parts 210, 211, and 212 
dealing with the allocation of propane, 
butane, and the other natural gas liquid 
products (42 FR 41242, August 15. 1977). A 
public hearing was held in Washington on 
the proposal on September 12 and 13, 1977. 
Numerous written comments were received 
from all segments of the industry, including 
large and small suppliers, refiners, gas pro¬ 
ducers. and a variety of ultimate users of 
the afffected products, such as petrochemi¬ 
cal companies and gas utilities. 

The proposal was part of FEA's overall 
review of its allocation policy toward natu¬ 
ral gas liquid products. Wcjtten comments 
were also received and a separate hearing 
was held on September 6. 1977 regarding 
FEA’s July 26. 1977 gas utility guidelines (42 
FR 38553, July 29. 1977) which were adopt¬ 
ed on an emergency basis to allow action to 
be taken on then pending applications. Ad¬ 
ditionally, FEA issued a proposal on August 
30, 1977 (42 FR 44551. September 6. 1977), 
held a hearing on September 27, 1977, re¬ 
ceived written comments and issued a final 
rule on September 30. 1977 (42 FR 54403, 
October 6. 1977) with regard to synthetic 
natural gas production use of allocated 
products, including provisions dealing with 
allocated natural gas liquid products. This 
final rule has evolved after DOE’s consider¬ 
ation of all the comments received in con¬ 


nection with these related rulemakings, as 
well as in this rulemaking. 

On October 1, 1977. under the DOE Act 
and Executive Order 12009 (42 FR 46267, 
September 15, 1977), the Secretary of 
Energy assumed most of the functions of 
the FEA. Including the responsibility for ad¬ 
ministering the petroleum allocation and 
price regulations promulgated by FEA 
under the authority of the EPAA. The Ad¬ 
ministrator of the ERA has been delegated 
by the Secretary the authority to promul¬ 
gate regulations under the EPAA. 

II, Amendments Adopted 

A. NEW SUBPART D 

FEA proposed to replace subparts D and E 
of part 211, pertaining to propane, butane, 
and natural gasoline, with a new subpart D 
entitled Natural Gas Liquids (NGLs). It was 
FEA’s belief that all "allocated natural gas 
liquid products.” the definition of which is 
set forth herein, should be allocated in one 
subpart that would also contain the use re¬ 
strictions of section 211.10(g) and provisions 
regarding Imports of section 211.12(g) con¬ 
tained in subpart A. The comments support¬ 
ed this format change. Accordingly, we are 
adopting a new subpart D substantially as 
proposed, containing separate sections as to 
“Scope” ($211.81). “Definitions” ($211.82). 
“Allocation levels” ($211.83), “Adjustments 
and assignments” ($211.84), "Supplier/pur¬ 
chaser relationships” ($211.85), “Method of 
allocation” ($211.86), “Special limitations” 
($211.87), “Importers of Allocated Natural 
Gas Liquid Products” ($211.88) and "Proce¬ 
dures and reporting requirements” 
($211.89), all of which are subject to the 
general provisions of subpart A except 
where specifically noted. Conforming 
amendments to subpart A are also adopted, 
as explained herein. 

B. SCOPS AND DEFINITIONS (§211.81, $211.82 
AND § 211.51) PROPOSAL 

As proposed, the new subpart would have 
provided for the mandatory allocation, as 
separate products with separate allocation 
entitlements, of all commercial propane, 
propane HD-5, commercial butane, normal 
butane. Isobutane, commercial B-P mixture, 
commercial grade natural gasoline, all un¬ 
fractionated NGL mixtures, and (if greater 
than 10 percent by weight) the propane, 
butane, and natural gasoline content of all 
fractionated NGL mixtures produced in or 
imported into the United States. The exclu¬ 
sions set forth were (1) bottled propane or 
butane and (2) the propane or butane con¬ 
tent of refinery gas used for refinery fuel 
purposes. Such allocated products would 
have been defined collectively in §211.51 by 
the term "allocated natural gas liquid prod¬ 
ucts.” The new subpart was proposed to be 
applicable to all suppliers, including produc¬ 
ers. and purchasers of allocated natural gas 
liquid products, derived from any source, in¬ 
cluding both refineries and gas processing 
plants. 

The definition of propane set forth In sec¬ 
tion 211.51 which encompassed mixtures 
containing ten percent or more of the 
chemical C»H. by weight was proposed to be 
amended to mean a normally gaseous paraf¬ 
finic compound whose chemical composition 
is predominantly CJL. including all prod¬ 
ucts which meet GPA specifications for 
commercial propane and propane HD-5. 
Similarly the definition of butane was pro¬ 
posed to be amended to mean a normally 
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gaseous paraffinic compound whose chemi¬ 
cal composition is predominantly C«H,o, in¬ 
cluding normal and isobutane and mixtures 
of these two isomers, and all products which 
meet GPA specifications for commercial 
butane. The proposal went on to further 
define commercial propane, propane HD-5, 
normal butane, isobutane, and commercial 
butane, as well as commercial natural gaso¬ 
line and commercial butane-propane mix¬ 
ture. In such a manner, FEA proposed to al¬ 
locate distinct specification grade products 
recognized by the marketplace. Under 
FEA's proposal, purchasers of specification 
grade allocated natural gas liquid products 
would have been entitled to allocations 
based on their base period use of each such 
product. Unfractionated NGL mixtures 
would also have been allocated as a separate 
product. Furthermore, FEA indicated that 
by changing its definitions of propane and 
butane, the ethane portion of fractionated 
mixtures would no longer be indirectly in¬ 
cluded under the allocation regulations. 

Separate products. The comments sup¬ 
ported amending the definitions of propane 
and butane, but the general consensus 
among suppliers and purchasers was that, at 
this late date, it was unnecessary to allocate 
separately each grade of propane or isomer 
of butane. It was stated that the NGL in¬ 
dustry has been able to function efficiently 
using the allocation categories of propane 
and butane. Furthermore, for particular 
uses certain products, such as commercial 
propane and propane HD-5, may be inter- 
changable. In addition to complicating the 
regulations, it was pointed out that many 
suppliers did not keep such records and 
would be unable to determine the volumes 
of particular grades of product supplied 
during the base period year. It was further 
stated that state energy offices could have 
difficulty administering and responding 
quickly if suppliers had to apportion sepa¬ 
rate amounts of commercial propane and 
propane HD-5 in distinct set-asides. 

We consider these criticisms to have sub¬ 
stantial merit and are adopting revised defi¬ 
nitions of propane and butane as proposed, 
but are not providing for allocation as sepa¬ 
rate products of each of the various grades 
of propane or isomers of butane. The new 
subpart provides for the separate allocation 
of propane, butane and natural gasoline. If 
greater than ten percent by weight, the pro¬ 
pane, butane or natural gasoline portion of 
fractionated NGL mixtures will also be allo¬ 
cated as propane, butane or natural gaso¬ 
line. respectively (except for the propane 
content of certain ethane-propane mixtures 
described herein). In this context, the term 
' allocated natural gas liquid products” is 
being defined as. collectively regardless of 
origin, commercial propane, propane HD-5, 
commercial butane, normal butane, isobu¬ 
tane. commercial B-P mixture, commercial 
grade natural gasoline and. if greater than 
10 percent by weight, the propane, butane, 
or natural gasoline content of all fractionat¬ 
ed mixtures of natural gas liquids. The defi¬ 
nition of “fractionated” is adopted from the 
proposal to mean separated into compo¬ 
nents by partial or complete fractional dis¬ 
tillation of natural gas liquid mixtures. 
Once having been so separated, each compo¬ 
nent, including the residuum of partially 
separated mixtures, shall be considered 
fractionated regardless of subsequent 
mixing or commingling. The provisions of 10 
CFR §210.62 requiring the continuance of 
the normal business practices in effect 
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during the base period will act to protect 
supply entitlements. 

Unfractionated mixtures. Comment was 
also received regarding FEA’s proposal to al¬ 
locate unfractionated mixtures as a separate 
product. Commenters stated that the pro¬ 
posal did not properly account for the 
changing composition of unfractionated 
mixtures. It was also pointed out that the 
propane and butane content of natural gas 
liquids has been explicitly excluded, in sec¬ 
tions 211.81(b) and 211.91(b) respectively, 
from mandatory allocation under subparts 
D and E. Although the distinction between 
fractionated and unfractionated was not ex¬ 
pressly enunciated, FEA made clear in the 
past (at 39 FR 44405, December 24. 1974) 
that although the propane and butane con¬ 
tent of natural gas liquids were subject to 
use restrictions contained In section 
211.10(g)(8), such liquids themselves were 
not subject to allocation. 

We have reevaluated FEA's proposal and 
have concluded that It is not necessary at 
this time to allocate unfractionated mix¬ 
tures. The provisions of subpart D will 
apply to unfractionated mixtures only in 
specific situations described herein (see dis¬ 
cussion of §§211.87 and 211.88(d), infra). By 
excluding, in section 211.81(b), unfractionat¬ 
ed mixtures from allocation and from the 
definition of allocated natural gas liquid 
products, supply obligations and allocation 
entitlements will not attach to allocated 
natural gas liquid products until partial or 
complete fractionation occurs. Once a mix¬ 
ture has been subject to even partial frac¬ 
tionation. the products removed and the re¬ 
siduum will both be subject to mandatory 
allocation. 

By adopting this rule we retain sufficient 
control over the ultimate destinations of 
products to ensure their equitable distribu¬ 
tion. As currently contained in 10 CFR 
§ 211.10(g)(8), use restrictions will continue 
to apply to unfractionated mixtures usable 
as SNG feedstock or for industrial purposes. 
By not allocating unfractionated mixtures, 
we intend that producers shall be less en¬ 
cumbered in moving declining streams to 
different processing plants (assuming frac¬ 
tionation facilities, at whose downstream 
side allocation obligations would occur, are 
not part of such plants). 

Ethan-propane mixtures. As already 
stated, one of FEA’s intentions in proposing 
to amend the definition of propane was to 
allow ethane, statutorily exempt from the 
EPAA, to be free from the strictures of the 
allocation regulations. We have received 
considerable comment, both in connection 
with this rulemaking and also as the subject 
of separate petitions for rulemaking, that 
there is a need to allow large accumulated 
surpluses of E-P mixtures to be distributed 
without regulatory restriction and that the 
proposal did not adequately account for 
technical constraints relating to such mix¬ 
tures. 

E-P mixtures are suitable as petrochemi¬ 
cal feedstocks, to a limited degree for direct 
Injection into natural gas pipelines, and pos¬ 
sibly as synthetic natural gas feedstock. 
Most traditional users of propane, such as 
residences, cannot use E-P mixtures con¬ 
taining predominantly ethane. 

Historically, the design capability of most 
fractionators required that some propane be 
removed when an NGL mixture was deeth- 
anized. A number of the older fractionators 
produce E-P mixtures which typically con¬ 
tain up to 30-percent propane by liquid 
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volume (37 percent by weight). Economical¬ 
ly and technically it is not feasible for the 
older processes to extract ethane with less 
accompanying propane. Although newer 
processes have been developed (e.g., cryo¬ 
genic) which allow extraction of purer mix¬ 
tures. containing lower percentages of pro¬ 
pane. it still takes significant additional cap¬ 
ital expenditure to extract an E-P mixture 
with less than 10 percent propane. In addi¬ 
tion. propane volumes of up to approximate¬ 
ly 20 percent are needed In E-P mixtures for 
storage and transportation. The high vapor 
pressure of nearly pure ethane makes trans¬ 
portation by pipeline and storage difficult 
and hazardous. 

Large volumes of E-P mixtures, consid¬ 
ered propane under the unrevised regula¬ 
tions and thereby subject to the Industrial 
and other use limitations, have been forced 
to remain unused, except where the DOE 
limitations have been explicitly waived. The 
DOE’S task Force on winter energy emer¬ 
gency planning and the Senate Subcommit¬ 
tee on Intergovernmental Relations of the 
Committee on Governmental Affairs. (The 
Status of the Nation’s Preparedness for the 
Winter of 1977-78, October 1977) also both 
support easing the restrictions on E-P mix¬ 
tures to augment natural gas supplies 
during winter months. 

The proposal, by retaining a use limita¬ 
tion on the propane content of E-P mix¬ 
tures containing greater than 10 percent 
propane, would have effectively prohibited 
the distribution of most available E-P mix¬ 
tures. The intent of the final rule is to free 
up surplus volumes of E-P mixtures for new 
use by gas transmission companies and 
other users, while assuring that historical 
base period purchasers of these mixtures 
have allocation entitlements to the propane 
portion of the mixtures. The rule applies 
separately to fractioning facilities which 
produced E-P mixtures prior to January l. 
1978, and to new or refurbished facilities 
which began operation after January 1. 
1978. 

For facilities that produced E-P mixtures 
prior to January 1. 1978, the final rule pro¬ 
vides for mandatory allocation of the pro¬ 
pane portion of E-P mixtures produced at 
such facilities, as a separate product to 
which base period purchasers have a sepa¬ 
rate allocation entitlement, provided the 
average propane percentage content in 1977 
did not exceed 30 percent by liquid volume. 
The rule allows the separate allocation (and 
sale of surplus volumes) for the propane 
content of any E-P mixture produced at any 
such fractionating facility only up to the 
1977 average percentage propane content, 
subject to the 30 percent limit. If the pro¬ 
pane content of an E-P mixture exceeds the 
1977 average percentage content, then those 
propane volumes corresponding to the 
excess over the 1977 average shall be consid¬ 
ered part of the supplier’s general propane 
supply to be distributed under section 
211 . 10 . 

For example, if a fractionating facility 
produced E-P mixtures In 1977 with an 
average propane content of 25 percent by 
liquid volume, then any E-P mixtures pro¬ 
duced subsequent to the adoption of this 
rule may be allocated separately only to the 
extent that their propane content is 25 per¬ 
cent or less. If this facility were to produce 
100,000 barrels of an E-P mixture which 
consisted of 65,000 barrels of ethane and 
35,000 barrels of propane, then 10.000 bar¬ 
rels of propane in this mixture would be 
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considered part of the supplier’s general 
propane supply. From a practical point of 
view, if the supplier sold this stream as Is, 
without further fractionation to remove the 
excess propane, then a corresponding 10.000 
barrels of propane from another source 
would have to be offered to other regular 
base period purchasers in accordance with 
211.10(g)(5) before the supplier could re¬ 
lease this portion of the E-P mixture as sur¬ 
plus to be purchased by the user of the total 
mixture. 

For new or refurbished fractionating fa¬ 
cilities. which did not produce E-P mixtures 
during 1977, current technology for ethane 
extraction should permit the production of 
E-P mixtures containing no more than 20 
percent propane by liquid volume. Thus, the 
final rule provides that the volumetric per¬ 
centage limit for propane to be allocated 
separately in E-P mixtures from new facili¬ 
ties is 20 percent by liquid volume, rather 
than 30 percent. 

As to E-P mixtures produced prior to Jan¬ 
uary 1, 1978 which currently are in inven¬ 
tory. their propane content may also be sep¬ 
arately allocated to the degree that it is less 
than 30 percent by liquid volume. 

Although large surpluses of E-P mixtures 
currently exist, we are concerned that inor¬ 
dinate use by a particular group of users 
could, in the future, preclude an appropri¬ 
ate amont of such mixtures from going to 
other critical uses. For instance, the 
demand for E-P mixtures as SNG or petro¬ 
chemical feedstocks are not necessarily 
weather-related and thus long term con¬ 
tracts could be negotiated for such uses. On 
the other hand, the demands of gas trans¬ 
mission companies and gas utilities are tem¬ 
perature-sensitive and subject to physical 
constraints. At present, free market compe¬ 
tition should be permitted to determine the 
economics involved. However, if a particular 
segment of the market is precluded from re¬ 
ceiving an equitable share of product in the 
context of the EPAA objectives, we are 
ready to intervene to remedy the situation. 
Further, this rulemaking is continued to 
allow us to determine whether the proper 
limit has been set for the percentage pro¬ 
pane content of separately allocated E-P 
mixtures. 

Other definitions and exclusion. FEA pro¬ 
posed to amend certain other definitions. 
For Instance, plant protection fuel would 
have meant the use of allocated natural gas 
liquid products in the minimum volume re¬ 
quired to present physical harm to the 
plant factllities or danger to plant person¬ 
nel. Under the proposal, allocated natural 
gas liquid products would not have been 
coasidered plant protection fuel if an alter¬ 
nate fuel capability is in place for a fuel 
other than allocated natural gas liquid prod¬ 
ucts or natural gas and can be operated on a 
continuing basis. Comments indicated that 
notwithstanding the physical capability of a 
plant to use an alternate fuel, the alternate 
fuel may not be available for plant protec¬ 
tion purposes. We agree and are precondi¬ 
tioning the exclusion from the definition of 
plant protection fuel to apply on to situa¬ 
tion where an alternate fuel is available. 

Similarly, we received comments regard¬ 
ing the proposed definition of process fuel, 
which in essence would have continued the 
definition in effect at the time the proposal 
was issued. The commenters urged removal 
of the restriction requiring that a process 
use be one in which a substance is converted 
from one form to another. It was correctly 
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pointed out that other kinds of processes re¬ 
quire precise temperature and flame charac¬ 
teristics. In addition it was asserted that the 
technical feasibility and availability of natu¬ 
ral gas as an alternative should not precude 
a use from being classified as one requiring 
process fuel. We agree and are adopting a 
definition which provides that “process fue- 
T'also means allocated natural gas liquid 
products used in applications requiring pre¬ 
cise temperature controls or precise flame 
characteristics. Allocated natural gas liquid 
products may not be considered process fuel 
if an alternate fuel (other than natural gas) 
is available and technically feasible for sub¬ 
stitution. 

The term “gas service for essential human 
needs and property protection” is being de¬ 
leted because it does not appear,,in the body 
of the regulations. A comment indicated 
that the proposed definition of “producer” 
could be read to include a firm which is only 
a reseller. A clarifying phrase insures that, 
as relates to gas fractionating or processing 
plants, producers include only firms which 
have an ownership interest in the stream at 
the time the allocated NGL product is pro¬ 
duced. A further conforming change in¬ 
cludes importers of unfractionated mixtures 
as producers. 

Finally, in response to comments from 
aerosol propellant manufacturers, we are 
expressly excluding from the operation of 
Subpart D the propane and butane content 
of hydrocarbon aerosol propellants, which 
may be considered to be finished industrial 
products, the total demand for which is rel¬ 
atively minor. 

C. ALLOCATION LEVELS 

Residential use. FEA specifically request¬ 
ed comments as to whether the allocation 
level for residential use should remain at 
one hundred percent of current require¬ 
ments subject to an allocation fraction. Re¬ 
sponses varied depending upon the interests 
of the commenters. Among those who ob¬ 
jected to the current requirements stand¬ 
ard. suppliers particularly were concerned 
about exaggerated and unverifiable in¬ 
creased requirements being certified to 
them by wholesale purchaser-resellers. We 
believe, however, that to the extent dis¬ 
agreements occur regarding the validity of 
certifications, the validation provisions of 
§ 211.13(d) will be sufficient to resolve dis¬ 
putes. 

Our concern is principally in the other di¬ 
rection. We are concerned that in the event 
of another winter emergency such as oc¬ 
curred during the 1976-77 winter, which, 
among other things, prompted the Increase 
to the current allocation level for residen¬ 
tial users as well as the issuance of Special 
Rules No. 1 and No. 2 to Subpart D, direct 
residential users will not be adequately pro¬ 
tected by the current rules. Accordingly, 
while retaining the allocation level for resi¬ 
dential use at 100 percent of current re¬ 
quirements subject to an allocation fraction, 
we are including a proviso that an allocation 
fraction of less than nine tenths (.90) may 
not be applied with respect to a firm's enti¬ 
tlement to product intended for residential 
use. In the event that a supplier's allocation 
fraction is calculated to be less than .90 for 
an allocation period, the final rule requires 
the supplier to distribute product intended 
for residential use as if the allocation level 
for such use is ninety (90) percent of cur¬ 
rent requirements, not subject to an alloca¬ 
tion fraction. 


We recognize that this provision will pro¬ 
tect residential users at the expense of firms 
using products for other Important uses 
which have an allocation level subject to an 
allocation fraction, such as for plant protec¬ 
tion fuel or small commercial use. We have 
no Information that the 90 percent supply 
requirement would 11 likely cause serious 
hardship for such users. However, we would 
welcome additional comment from any 
person as to whether further amendments 
In this regard are necessary. 

Gasoline blending and manufacturing 
and process fuel use. Under the proposal the 
allocation level for the gasoline blending 
and manufacturing use of butane and natu¬ 
ral gasoline would have been raised from 90 
to 100 percent of base period use. Addition¬ 
ally. an adjustment procedure w as proposed 
in section 211.84 to allow refiners to in¬ 
crease their base period use for gasoline 
blending and manufacturing. Refiners com¬ 
menting on these provisions asserted that 
the allocation level for this use should be 
raised to 100 percent of current require¬ 
ments subject to an allocation fraction. 
They stated that currently butane and nat¬ 
ural gasoline are in abundant supply. They 
Indicate that their current requirements for 
butane, a high octane blending component, 
have generally increased since the base 
period, particularly in light of Environmen¬ 
tal Protection Agency lead phasedown re¬ 
quirements for motor gasoline and the time 
needed to introduce additional needed cata¬ 
lytic reforming capacity. They claim that in 
the short term at least, without access to 
100 percent of their butane requirements, 
many refiners will not be able to meet the 
increasing demand for unleaded gasoline. 
They contend that their allocation level 
should be the same as for petrochemical 
feedstock use of butane and natural gaso¬ 
line, their competitors for available butane 
supplies. Without access to such product to 
maintain motor gasoline production, they 
state that refinery supplies of other prod¬ 
ucts could be diminished, because In most 
refineries there is a limit to which gasoline 
production can be reduced without reducing 
production of other refined products. 

Although the removal of industrial use 
limitations for butane will make available 
surplus product for gasoline blending and 
manufacturing use, to assure refiners con¬ 
tinued supplies of product, adjustments to 
base period use would have been necessary 
In many Instances if the allocation level 
were not raised. Raising the allocation level 
for butane and natural gasoline for this use 
is primarily directed at allowing refiners the 
flexibility to optimize production and will 
not interfere with the national goal of re¬ 
ducing domestic gasoline consumption. 
Therefore, we conclude that raising the al¬ 
location level to one hundred percent of cur¬ 
rent requirements, subject to an allocation 
fraction, is appropriate at this time and 
have so amended section 211.83. 

For similar reasons, and also in response 
to comments, we are also raising the alloca¬ 
tion level for process fuel use of butane and 
natural gasoline to 100 percent of current 
requirements, subject to an allocation frac¬ 
tion. 

Gas utility use. The proposal Included an 
allocation level for gas utility use of 100 per¬ 
cent of base period use. This was distinct 
from the previous allocation level for peak 
shaving, also at 100 percent of base period 
use. which contained a use limitation allow¬ 
ing utilities to use volumes of propane con* 
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traded for or purchased for delivery during 
the base period year. The promulgation of 
the Gas Utility Guidelines, which required 
any usage of propane for gas utilities 
beyond actual base period use to be from 
non-Canadian imports, and the further re¬ 
quirement in the proposal that such prod¬ 
uct be-incrementally priced to gas utility 
users, brought forth a substantial amount 
of criticism from gas utilities, particularly in 
light of the confusion among gas utilities as 
to the extent of their allocation entitle¬ 
ments. 

A large number of utilities commented, 
both in connection with the proposal and 
the guidelines, that their appropriate alloca¬ 
tion entitlement of propane should be the 
volume contracted for during the base 
period year. They asserted that such a 
volume would be most reflective of their 
historical pattern of usage, which for any 
particular year would vary depending on 
the weather. They emphasized that their 
contractural arrangements In many cases 
were on a "take or pay" basis for which 
they paid a premium to have secure supply 
available. They stated that allowing utilities 
to continue using supplies of domestic pro¬ 
pane which have historically been available 
to them would not deprive other traditional 
high priority users of product. On the other 
hand, requiring adjustments or waivers of 
the use limitations for non-Canadian im¬ 
ports for the same volumes which were 
historically available to them from domestic 
sources would, they claimed, be disruptive. 
Setting base period levels equivalent to vol¬ 
umes actually acquired in the base period, 
commenters alleged, was a substitution of 
agency judgment for that of the technical 
experts and planners most familiar with the 
operations of a particular utility. It was fur¬ 
ther argued that historically the annual 
overall volume of propane used for injection 
by utilities amounted to less than approxi¬ 
mately 5 percent of propane consumed in 
this country. However, it was stated, to the 
utilities themselves the propane provided a 
critical margin allowing them to meet high 
priority requirements in time of peak 
demand. Commenters urged that if DOE be¬ 
lieves imports should be used by gas utili¬ 
ties. such a policy should apply prospective¬ 
ly for new gas utility use only, and should 
not permit domestically-produced products 
to be used by companies reliant in the past 
on other products. 

We have carefully evaluated all the com¬ 
ments concerning the appropriate allocation 
level for gas utilities and accept as valid 
many of the comments critical of the pro¬ 
posal. Therefore, while retaining an alloca¬ 
tion level for gas utility use of 100 percent 
of base period use subject to an allocation 
fraction, the base period use for gas utilities 
is explicitly set forth as the larger of that 
volume of an allocated natural gas liquid 
product which a gas ultillty contracted for 
(If a specific maximum volume was designat¬ 
ed) or purchased for delivery in each calen¬ 
dar quarter during the period April 1, 1972, 
through March 31, 1973, regardless of 
whether that volume was used during such 
period. This change from the proposal will 
properly protect historical gas utility users 
of propane and other allocated NGL prod¬ 
ucts. Also, as a part of this final rule, we are 
limiting to some degree the requirement 
contained in the Gas Utility Guidelines (the 
Appendix to Subpart D) that only non-Ca¬ 
nadian imports be used for gas utility use. 
The requirement will only apply to use at 


levels above that contracted for in the base 
period. 

In those few instances where during the 
base period gas utilities entered into open- 
ended contracts which allow unlimited vol¬ 
umes of product to be supplied to meet their 
"requirements," defining base period use to 
correspond to contract volumes would have 
given such utilities a regulatory advantage 
over other firms in times of shortage. Ac¬ 
cordingly. the base period use for utilities 
with open-ended contracts will continue to 
be the volume purchased for delivery in the 
base period. To the extent affected firms be¬ 
lieve that the volume purchased for delivery 
during the base period is Inadequate to es¬ 
tablish a proper base period use. such firms 
should apply to ERA for a specific incre¬ 
mental adjustment to their base period use. 
In adjusting the base period use. we will 
give the existing open-ended contract sig¬ 
nificant consideration and, to avoid unnec¬ 
essary economic disruption, do not intend to 
require new sources of supply to be found. 

To insure that propane will be used for 
priority gas uses, the relevant portion of the 
use limitation previously set forth in the al¬ 
location level for peak shaving (section 
211.63(cX2)(v» is adpoted in a modified 
form in section 211.87 (aX3Xii), which is dis¬ 
cussed herein. 

Other allocation level changes. In re¬ 
sponse to comments, we recognize that it 
would be appropriate to include for trans¬ 
portation of crude oil, NGLs. and refined 
petroleum products a separate allocation 
level at 100 percent of current requirements 
subject to an allocation fraction. Process 
fuel use of propane is taken from the cate¬ 
gory of other Industrial use and is specifical¬ 
ly delineated as having an allocation level of 
100 percent of base period use subject to an 
allocation fraction. Additionally, an alloca¬ 
tion level of 100 percent of base period use 
subject to an allocation fraction Is being set 
for boiler fuel use of allocated NGL prod¬ 
ucts for energy production to account for 
the removal of such use from the energy 
production allocation level of 100 percent of 
current requirements subject to an alloca¬ 
tion fraction. 

D. ADJUSTMENTS AND ASSIGNMENTS 

Petrochemical feedstock and process fuel 
Section 211.84 as adopted reflects the 
changes in allocation levels and the scope of 
the new subpart. Because the allocation 
levels for gasoline blending and manufactur¬ 
ing and for process fuel use of butane and 
natural gasoline have been raised to 100 per¬ 
cent of current requirements subject to an 
allocation fraction, it is no longer necessary 
to provide an adjustment machanism for 
such uses. Similarly because commercial B- 
P mixture is not to be allocated as a sepa¬ 
rate product, and unfractionated mixtures 
are not to be allocated, separate adjustment 
procedures for these are not needed. Al¬ 
though petrochemical firms commenting 
urged that petrochemical feedstock use of 
propane be given an allocation level of 100 
percent of current requirements, we have 
concluded that because of the long term 
tenuous supply situation for propane, the 
needs of such users would adequately be 
met by retaining the allocation level of 100 
percent of base period use subject to an allo¬ 
cation fraction and, as proposed, providing 
an adjustment mechanism (not limited to 
cases of hardship or gross inequity) for 
which applications may be made, under sec¬ 
tion 211.86(f), for separate facilities. The 


proposal requested commenters to suggest 
criteria to be used in evaluating application 1 
for adjustment by petrochemical feeds toe 1 
users. In the near future we expect to pro 
mulg&te such standards. 

Accordingly, as adopted, section 211.84(a 
provides that a wholesale purchaser-con 
sumer may apply (1) to the ERA Nationa 
Office for adjustments to its base perioc 
use. in accordance with the provisions o 
Subpart B of Part 205, for petrochemica 
feedstock use of propane (Including the pro 
pane content of fractionated natural ga 
liquid mixtures), and (2) to the appropriate 
ERA Regional Office for adjustments tc 
base period use of propane for process fuel 

Gas utilities. Sections 211.84(b) (1) and (2 
pertaining to adjustments, assignments anc 
waivers by gas utilities, are being adopted a* 
proposed, subject to the changes to the Ga. 
Utility Guidelines adopted today. 

Section 211.84(bX3) permits gas utilitie* 
to act as agents in acquiring and delivering 
allocated natural gas liquid product; 
through natural gas pipelines to end-usen 
or wholesale purchaser-consumers separate 
iy authorized to purchase such products 
Unless otherwise authorized by DOE. unde) 
the proposal such actions would have beer 
permitted only in those cases where the 
wholesale purchaser-consumer or end-use) 
would own the product and bear the entire 
cost of its storage, gasification, and trans 
mission, where there would be no adverse 
effects on the gas utility’s other customers 
and where the user would have no facilitiej 
for using a fuel other than pipeline gas. A. 
proposed, this provision basically woulc 
have codified a procedure already contem 
plated by the guidelines to 10 CFK 
211.12(h). 

As adopted, section 211.84(b)(3) contains t 
number of changes. First, a clarifying sen 
tence is added at the end of the section set 
ting forth that volumes injected by the gsu 
utility would not be counted as part of it* 
use for purposes of the gas utility’s volumet 
ric use limitation contained in sectioi 
211.87(aX3)(i). That is. where the use of the 
allocated NGL product by an end-user o> 
wholesale purchaser-consumer is separately 
authorized and the other requirements o< 
the section are met, a gas utility may act a; 
an agent without regard to its own bast 
period use of such product. 

Further, the requirement is being deletei 
that in all cases an end-user or wholesale 
purchaser-consumer must not have any fa 
cilities to use a fuel other than pipeline 
gas—that is. that it must not have an in 
stalled alternate fuel capability. Instead 
under the final rule, if a gas utility is not 
prohibited under section 2ll.87(aX3Xii 
from providing an allocated NGL product tc 
the end-user or wholesale purchaser-con 
sumer, it will not automatically be pre 
eluded from doing so under sectioi 
211.84(b)(3). 

The differences between the proposal anc 
final rule are illustrated in the following ex 
ample: Under the proposal a commercia 
user of propane with installed alternate fue 
capability would not have been permitted in 
any circumstances to have a gas utility act 
as its agent. On the other hand, an industri¬ 
al boiler fuel user which uses greater than 
1500 mef per peak day and which does not 
have alternate fuel capability in place could 
before and after March 31, 1980 (see discus 
sion of section 211.87(a)(3Xii), infra), have 
been able to have a gas utility inject on lU 
behalf non-Canadian Imported propane 
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Under the final rule however, the commer¬ 
cial user would, if the other conditions are 
met, have the option of allowing the gas 
utility to act as its agent. Subsequent to 
March 31, 1980, the large industrial boiler 
fuel user will not be allowed to receive any 
allocated NGL product from a gas utility 
through a natural gas pipeline, regardless of 
whether the product is owned by the utility 
or boiler fuel user. 

E. SUPPLIER/PURCHASER RELATIONSHIPS 

Changes in relationships. The comments 
generally supported section 211.85(b) of the 
proposal, which provided a means for whole¬ 
sale purchasers to switch base period suppli¬ 
ers. It is being adopted substantially as pro¬ 
posed, and provides as follows, with the 
changes from the proposal noted: 

Any wholesale purchaser of any allocated 
natural gas liquid product may terminate a 
supplier/purchaser relationship or adjust 
downward its allocation entitlement from a 
supplier for a calendar quarter by providing 
written notice to its base period supplier of 
its Intent to do so, provided that the affect¬ 
ed supply obligation will be assumed by an¬ 
other supplier or the purchaser no longer 
requires the affected volumes. Wholesale 
purchasers shall specify in the notice the 
volume of the supply obligation which shall 
be reduced or terminated, and shall include 
the effective date of termination or down¬ 
ward adjustment. Such dates shall corre¬ 
spond to the first day of a base period. Upon 
receipt of such notification a supplier shall 
subtract the volumes so terminated or ad¬ 
justed downward from its base period 
supply obligations, and shall not include 
such volumes in its base period use from its 
supplier, unless by the exclusion of such 
volumes its base period use, as adjusted 
upward by the addition of new base period 
purchasers, would fall below its original un¬ 
adjusted base period use. 

In a change from the proposal suggested 
by the comments, in those situations where 
a supplier has historically maintained an al¬ 
location fraction of one (1.0) or less by im¬ 
porting a volume of such product equal or 
greater than the sum of its base period obli¬ 
gations terminated under this provision, the 
supplier would not be required to exclude 
such volumes from its allocation entitle¬ 
ment. In such cases, the terminated obliga¬ 
tions may be deemed to have been supplied 
through imports. To provide otherwise 
could cause wholesale purchaser-resellers to 
become increasingly reliant upon possibly 
higher-priced imports with a corresponding¬ 
ly adverse effect on the supplier's remaining 
base period purchasers. 

The provision further provides that any 
supplier of allocated natural gas liquid prod¬ 
ucts may establish a supplier/purchaser re¬ 
lationship with a wholesale purchaser to the 
extent such purchaser has terminated a 
supplier/purchaser relationship or has ad¬ 
justed downward its base period use, pro¬ 
vided that (i) the supplier's net new obliga¬ 
tions for a particular calendar quarter corre¬ 
sponding to a base period would not, if ap¬ 
plied in the Immediately preceding corre¬ 
sponding calendar quarter, have reduced 
the supplier's allocation fraction below one 
(1.0), and (it) the supplier can demonstrate 
that its net adjustments to its base period 
supply obligations for any particular calen¬ 
dar quarter for which supply obligations 
will be assumed are not reasonably estimat¬ 
ed to reduce its allocation fraction below 1.0 
for that quarter. The mere ability to certify 


upward such adjustments to its supplier will 
not be sufficient to constitute a demonstra¬ 
tion by a wholesale purchaser-reseller that 
its allocation fraction will not be reduced 
below 1.0. The supplier and wholesale pur¬ 
chaser must notify ERA and obtain approv¬ 
al from the appropriate ERA Regional 
Office before a new supplier/purchaser rela¬ 
tionship and base period use can be estab¬ 
lished. 

A wholesale purchaser-reseller which in 
its capacity as a supplier establishes new 
supplier/purchaser relationships under this 
provision that increase its base period 
supply obligations, or which has excluded 
certain volumes from its base period use 
pursuant to this provision, shall receive an 
upward or downward adjustment, respec¬ 
tively, to its base period use in an amount 
equal to the net change in its base period 
obligations. In another change prompted by 
the comments, the final rule provides that, 
unless ordered by DOE, a wholesale pur¬ 
chaser-reseller may receive an upward ad¬ 
justment pursuant to this subparagraph 
only with the consent of its supplier whose 
obligations would thereby be Increased. This 
change should insure that wholesale pur¬ 
chaser-resellers which take on increased 
supply obligations will not do so with the 
expectation of meeting these additional ob¬ 
ligations through an upward certification to 
their suppliers unless there is a reasonable 
certainty that the additional volumes can be 
supplied. 

Underlifting. Section 211.85(c) of the pro¬ 
posal, providing a means to facilitate the 
distribution of underlifted supplies, received 
criticism, most of it valid, from all segments 
of the industry. While there was general 
support for the aim of the provision (with 
the notable exception of comments from gas 
utilities), there was also a common criticism 
that the section was unduly complex, cujn- 
bersome and burdensome to administer. 
Many of the suppliers thought that a mini¬ 
mum of one year was too long before a pur¬ 
chaser's allocation entitlement could be per¬ 
manently excluded from the supplier’s base 
period supply obligations. Other suppliers 
thought that the proposal contained so 
many loopholes that it would provide little 
protection and ought not be adopted. Still 
others indicated that the proposal was anti- 
conservation oriented and encouraged firms 
to purchase unneeded supplies. Gas utilities 
strongly asserted that since their require¬ 
ments for propane and other NGL products 
were entirely temperature-sensitive, they 
could lose their allocation entitlements arbi¬ 
trarily. 

While we remain concerned about the un¬ 
derlifting of supplies and the effect of regu¬ 
lations which require suppliers to hold such 
product as part of their allocable supply 
until the end of a base period quarter, we do 
not wish to adopt an under lifting section 
under which purchasers would too easily 
lose the protection of the allocation regula¬ 
tions. The allocation regulations have inten¬ 
tionally been structured so as not to require 
consumers to purchase product from their 
base period suppliers. Allowing purchasers 
to lose their entitlement to product if they 
did not purchase product during one calen¬ 
dar quarter from their base period supplier, 
as some suppliers suggested, could be inequi¬ 
table and could stifle competition. Further¬ 
more, in some Instances noted earlier, pur¬ 
chasers enter into "take or pay" contracts 
which already discourage underlifting by 
providing added incentives to purchase 


product. The complexities of the problem 
are such that we believe the prudent course 
of action Is not to adopt a provision on un¬ 
derlifting at this time. 

Gas processing plants or fractionation fa - 
cilities. In the proposal FEA expressed its 
concern over protecting the purchasers 
downstream from operators of gas process¬ 
ing plants or fractionation facilities when 
the volume of allocated NGL products pro¬ 
duced at a facility is reduced. FEA proposed 
a provision which would have provided that 
a firm which acquired allocated natural gas 
liquid products through its ownership inter¬ 
est in or operation of a gas processing plant 
or fractionating facility during the base 
period would have an allocation entitlement 
with respect to the volumes of such prod¬ 
ucts acquired during the base period from 
the firm that supplied the allocated natural 
gas liquid products in the base period, re¬ 
gardless of whether such products were pur¬ 
chased or acquired under a processing 
agreement. The regulation would have ap¬ 
plied to the absolute volumes of such prod¬ 
ucts acquired and not to the percentages of 
production from a particular natural gas 
stream. Under the proposal, should availa¬ 
ble volumes of allocated natural gas liquid 
products have declined at a particular plant 
due to declining natural gas production in 
the plant's vicinity, the supplier would have 
retained a supply obligation equal to its 
base period volumes subject to imposition of 
an allocation fraction. 

We received a substantial number of com¬ 
ments opposed to this provision. It was 
pointed out that the transfer of natural gas 
liquids from producers to gas processors rep¬ 
resents in-kind fees for services performed 
under processing agreements and should 
not be subject to allocation obligations. In 
many cases, the volumes of NGLs produced 
at plants decline over time, and it would be 
unreasonable to require the payment to pro¬ 
cessors of specified volumes of product 
when the services also decline. Particularly 
in the case of isolated gas plants, specified 
volumes of allocated NGL products often 
cannot physically be delivered to the proces¬ 
sor when gas streams decline. It was also as¬ 
serted that the proposal overlooked the 
downstream obligations of the producer at 
the expense of the processor's purchasers. 
Commenters stated that the proposal would 
unnecessarily upset contracts which often 
were on the basis of a particular percentage 
of NGLs taken from a stream (or even on an 
mef basis) and in the future would control 
the nature of processing fees. In addition, 
the regulation would effectively have kept 
natural gas streams tied to a particular gas 
plant even though economies of production 
or other business Judgments would dictate 
movement to other plants. 

Under this final rule, allocations will con¬ 
tinue to be on a firm-wide volumetric (not 
proportional) basis. However, in light of the 
comments received, we have decided not to 
adopt a specific provision setting forth 
supply obligations to gas plant operators. 
Our decision not to allocate unfractionated 
mixtures means that allocation obligations, 
which do not attach until the first sale or 
exchange of an allocated natural gas liquid 
product, will not occur until after fractiona¬ 
tion of the natural gas liquids. Under the 
final rule, no fixed volumetric allocation en¬ 
titlement will accrue to a processor or frac¬ 
tionator which provides fewer services be¬ 
cause of declining streams. In a situation 
where propane, butane or natural gasoline 
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was received as an inkind processing fee 
during the base period (e.g., as a percentage 
of the products produced), no sale or prod¬ 
uct exchange is deemed to have occurred 
and such a transaction does not give rise to 
a mandatory supplier/purchaser relation¬ 
ship under the allocation regulations. 

Although allocation obligations will not 
be effective until fractionation occurs, in 
many cases fractionation will occur at the 
site of extraction, and secondly, even at sep¬ 
arate fractionating facilities receiving 
streams from a number of plants, available 
volumes of allocated NGL products may de¬ 
cline. To deal with the problem of declining 
production of products, a producer may 
apply to the ERA National Office for per¬ 
mission. under section 211.10(b), to allocate 
its available supply from an isolated facility 
on the basis of a separate allocation frac¬ 
tion. The criteria of that section provide 
that a separate fraction will not be allowed 
unless the distribution subsystems repre¬ 
sented by such fraction are independent and 
that it would be impracticable to employ a 
single allocation fraction or it would be in¬ 
consistent with the provisions of the EPAA 
petroleum allocation regulations. Although 
a commenter asserted that DOE would re¬ 
ceive many petitions for multiple allocation 
fractions which would reflect declining gas 
streams across the country, we intend that 
suppliers make every effort to provide NGLs 
to base period purchasers. Accordingly we 
expect to allow the use of separate alloca¬ 
tion fractions only in limited situations. An 
applicant for separate fraction for an isolat¬ 
ed plant will be required to demonstrate 
that it is unable to meet from any source 
(including, but not limited to, substitutions 
or exchanges) its base period supply obliga¬ 
tions to its base period purchasers which 
during the base period acquired products at 
that facility. The allocations permitted by 
such a determination will not affect a pro¬ 
ducer’s supply obligations or purchaser s al¬ 
location entitlement at any other location. 

F. METHOD OF ALLOCATION 

Section 211.86, pertaining to the method 
of allocation, is being adopted substantially 
as proposed. 

Producers. Producers will continue to allo¬ 
cate product in accordance with the provi¬ 
sions of section 211.10, except as related to 
imports under section 211.88, which will be 
explained. 

Further, as proposed in the notice of rule- 
making. the final rule provides that if a pro¬ 
ducer is the base period supplier to whole¬ 
sale purchaser-resellers which have certified 
amounts of propane to be resold for ulti¬ 
mate use under an allocation level of one 
hundred (100) percent of current require¬ 
ments whether or not subject to an alloca¬ 
tion fraction, that producer may not recer¬ 
tify such amounts to any other producer 
which may be its base period supplier. DOE 
received a comment that the latter rule 
could adversely affect producers which 
historically have only produced a small frac¬ 
tion of the product they supply. We believe 
that such situations are anomalies which 
can be handled on a case-by-case basis if 
necessary, and that generally such a rule is 
necessary to prevent overloading of produc¬ 
er to producer supplier/purchaser relation¬ 
ships. 

Inventory accumulation. The inventory 
accumulation section is being adopted as 
proposed, with only one significant excep¬ 
tion. To accord with the differing treatment 


afforded certain ethane-propane mixtures, 
the final inventory accumulation regulation 
provides that the propane content of 
ethane-propane mixtures separately allo¬ 
cated under section 211.81(b)(2) are not sub¬ 
ject to the inventory restrictions adopted. 

G. SPECIAL LIMITATIONS 

The special limitations are being adopted 
as proposed except as noted below. 

Ethane-propane mixtures. As stated 
earler, the final rule provides that the use 
restrictions set forth in section 211.87 will 
not apply to the propane content of ethane- 
propane mixtures separately allocated 
under section 211.81(b)(2). This should 
allow free movement of and competition for 
the surplus volumes of these products 
which are expected to be available as pro¬ 
cessing plants using newer technology 
become operational. 

Gas utilities. As previously described, 
there were a substantial number of com¬ 
ments in regard to the proposed sections re¬ 
lating to gas utilities. As to that part of the 
proposal which limited gas utility use of 
propane to 100 percent of the base period 
use for the four base period quarters, most 
of the critical comments received related to 
the definition of the “base period use” 
which Included only those volumes actually 
purchased during the base period. To the 
extent that the base period use for gas utili¬ 
ties is redefined to include amounts con¬ 
tracted for delivery during the base period, 
this will increase considerably the amounts 
of product that can be used without being 
subject to the volumetric portion of the use 
limitation. Commenters also Indicated that 
some utilities had purchased propane prior 
to the base period and had product available 
for their own use on April 1, 1972. Such 
product would have been available for use 
in addition to volumes obtainable under 
contracts during the base period. We believe 
that the sum of base period contracted-for 
volumes (or purchased volumes) and April 1, 
1972, inventory volumes is the most appro¬ 
priate measure of a gas utility's volumetric 
use constraint. The final rule amends the 
proposal to include the inventory volume. 

The proposal also provided that no whole¬ 
sale purchaser-consumer would have been 
permitted to use any quantities of an allo¬ 
cated natural gas liquid product for gas util¬ 
ity use or gas transmission company use as 
long as gas service would have been contin¬ 
ued to industrial or commercial customers 
which have an alternate fuel capability In 
place which uses a fuel other than allocated 
natural gas liquid products or natural gas 
and can be operated on a continuing basis. 
Such a provision would have been an easing 
of the prior use limitation on peak shaving 
which prohibited propane or butane from 
being used for peak shaving whenever gas 
utilities continued service to “interruptible” 
industrial customers (other than for process 
fuel, plant protection fuel, or raw material) 
or to any nonresidenti&l customer which 
can use a fuel other than natural gas, pro¬ 
pane. or butane. The proposal was directed 
at prohibiting the use of allocated NGL 
products by customers with installed alter¬ 
nate fuel capability. 

Since the issuance of the August notice. 
FEA adopted revised regulations pertaining 
to synthetic natural gas production. In con¬ 
nection with that rulemaking, the category 
• priority gas uses” evolved. Priority gas uses 
(as set forth in section 211.51) means usage 
of natural gas for residential and commer¬ 


cial needs, storage Injection requirements, 
and firm industrial requirements for plant 
protection, feedstocks, process uses, or other 
nonboiler fuel uses. Allocation of allocated 
NGL products for SNG feedstock use are. 
for the heating season, based on design 
winter requirements for priority gas users. 
In warmer than design winters, such prod¬ 
ucts may be used to serve other than prior¬ 
ity gas customers. Permissible use of such 
products for SNG feedstock is not depend¬ 
ent upon installed alternate fuel capability. 

Gas utitlites should also be allowed to use 
allocated NGL products to provide service 
for priority gas users, regardless of whether 
such users have installed alternate fuel ca¬ 
pability. It is Impracticable to require gas 
utilities to curtail all smaller customers with 
such capability before propane may be in¬ 
jected into the utilities’ systems. The cur¬ 
tailment priority scheme imposed upon 
some utilities by their State regulatory 
agencies may have made it difficult for such 
utilities to comply with the proposed regula¬ 
tions if they wished to use propane or an¬ 
other product. As the comments also indi¬ 
cated. requiring that gas utilities curtail all 
industrial or commercial users with alter¬ 
nate fuel capability in place before alioctat- 
ed NGL products could be used would have 
discouraged customers from installing such 
capability. 

In accordance with the President’s nation¬ 
al energy plan, large industrial boiler fuel 
users should not be able to rely on natural 
gas service. Accordingly, with the exception 
of smaller industrial boiler fuel customers 
(which use less than 1,500 mefg per peak 
day), we are banning the use, subsequent to 
March 31, 1980, of allocated NGL products 
by gas utilities or gas transmission compa¬ 
nies to provide service to industrial boiler 
fuel customers without alternate fuel capa¬ 
bility in place. This should provide suffi¬ 
cient notice for large industrial boiler fuel 
customers to arrange for alternate fuel ca¬ 
pability if their gas suppliers wish to use al¬ 
located NGL products. Effective immediate¬ 
ly. gas utilities, may not use allocated NGL 
products to provide service to industrial 
boiler fuel customers which use greater 
than 1.500 mef per peak day and which al¬ 
ready have alternate fuel capability in 
place. 

Besides being consistent with the new 
SNG regulations, this final rule should be a 
workable means of assisting gas utilities in 
providing gas service, while at the same 
time discouraging industrial boiler fuel use 
of allocated NGL products. 

Synthetic natural gas use. While the 
notice did not propose any changes with re¬ 
spect to the volumetric limitation on allo¬ 
cated NGL products used for SNG produc¬ 
tion, pending the completion of the work of 
the task force studying the SNG regula¬ 
tions, FEA solicited comments as to whether 
the use restriction should continue to be on 
a calendar quarterly basis in light of the 
proposed yearly limitations for industrial 
and gas utility users. Comments from firms 
which operated SNG plants preferred an 
annual to a quarterly limitation. 

As stated above, the final SNG regulations 
were promulgated on September 30. 1977. 
The regulations provide for allocations of 
SNG feedstock or Btu enrichment to be 
based: (1) For the winter heating season, on 
design requirements to meet priority gas 
uses; and (2) for other than the winter heat¬ 
ing season, on requirements for priority gas 
users and industrial boiler fuel users of up 
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to 1,500 mcf per peak day. Since the alloca¬ 
tions are based on requirements for two dis¬ 
tinct periods of the year which roughly cor¬ 
respond to the fourth and first calendar 
quarters and the second and third calendar 
quarters, we are adopting a general SNO 
use limitation which will allow firms flexi¬ 
bility within each 6-month period. The final 
rule, in section 211.87(b), provides that for 
synthetic natural gas feedstock use or syn¬ 
thetic natural gas enrichment use, no sup¬ 
plier shall supply and no end-user or whole¬ 
sale purchaser-consumer shall accept or use 
quantities of allocated natural gas liquid 
products (including the propane and butane 
content of refinery gas) or unfractionated 
natural gas liquid mixtures: (1) For the 
period October 1 through March 31, in 
excess of one hundred (100) percent of sum 
of the base period uses for the fourth and 
first calendar quarters; and (2) for the 
period April 1 through September 30, in 
excess of one hundred (100) percent of the 
sum of the base period uses for the second 
and third calendar quarters. A conforming 
amendment to section 211.29(e) is also being 
adopted. 

Notwithstanding the exclusion of unfrac¬ 
tionated mixtures from mandatory alloca¬ 
tion, their explicit inclusion within the SNG 
use limitations is necessary to prevent ex¬ 
tensive use of such mixtures to circumvent 
the use restrictions on NGL products. This 
provision is consistent with both the propos¬ 
al. which Included unfractionated mixtures 
in the definition of allocated natural liquid 
products, and with the provisions of section 
211.10(g)(8) which are being replaced. 

H. IMPORTERS OP ALLOCATED NATURAL GAS 
LIQUID PRODUCTS 

Section 211.88 is being adopted as pro¬ 
posed, with a few differences. The proposal 
related only to non-Canadian Imports of al¬ 
located NGL products. It left unclear the 
treatment afforded imports of such prod¬ 
ucts from Canada. Therefore, the scope of 
section 211.88 has been broadened to in¬ 
clude Canadian imports. However, none of 
the separate inventory record requirements 
which trigger the separate cost calculation 
pricing provisions will apply to Canadian 
imports. As amended, the final rule applies 
to all importers of allocated natural gas 
liquid products. It separately places provi¬ 
sions relating to end-user and wholesale 
purchaser-consumer importers into para¬ 
graph (b) and provisions for supplier im¬ 
porters Into paragraph (c). Basically it sets 
forth the method of allocation for imports 
and imposes restrictions on non-Canadian 
Imports for industrial use, gas utility use, 
gas transmission company use, and synthet¬ 
ic natural gas feedstock and enrichment use 
of allocated natural gas liquid products. 

As proposed, section 211.88 did not apply 
to NGL products used for SNG production. 
Following the completion of the SNG task 
force study, we have concluded that to the 
extent non-Canadian imports of allocated 
NGL products are permitted to be used for 
SNG production in excess of the use limita¬ 
tions set forth in section 211.87, such im¬ 
ports should be incrementally priced to the 
SNG plant operator in the same manner as 
when non-Canadian imports are used for 
gas utility use in excess of use limitations. 
Section 211.88 accordingly requires separate 
inventory records to be maintained for such 
use. 

In response to comments which indicated 
that the proposal was unclear in a particu¬ 


lar respect, the final rule provides that sepa¬ 
rate inventory records are only required for 
sales to certain purchasers whose purchases 
of allocated NGL products have exceeded or 
are not subject to the use limitations set 
forth in section 211.87 (and in certain other 
limited situations described herein). For 
clarification, the final rule also introduces 
the term “incrementally priced uses.” “In¬ 
crementally priced uses” means industrial 
use (Including petrochemical feedstock and 
refinery fuel), gas utility use. gas transmis¬ 
sion company use and SNG feedstock or en¬ 
richment use in excess of or not subject to 
the section 211.87 limitations. It also in¬ 
cludes other uses as specified by DOE. 

Paragraph 211.88(b) provides that except 
for gas utility, gas transmission company 
and SNG feedstock or enrichment users, 
end users and wholesale purchaser-consum¬ 
ers of allocated natural gas liquid products 
may import such products for their own use. 

Paragraph (b) then provides that whole¬ 
sale purchaser-consumers and end-users 
may acquire and use non-Canadian import¬ 
ed allocated natural gas liquid products or 
unfractionated NGL mixtures for industrial 
use (including petrochemcial feedstock use 
and refinery fuel use) without being subject 
to the inventory and use limitations im¬ 
posed by § 211.86(e) and §211.87. Paragraph 
(b) also provides that acquisition of such im¬ 
ports does not affect a firm’s allocation enti¬ 
tlement unless DOE determines that such 
imports are Inconsistent with the objectives 
of the EPAA. 

In addition, end-users and wholesale pur- 
chaser-consumers importing allocated natu¬ 
ral gas liquid products pursuant to § 211.88 
will not be considered by reason thereof to 
be prime suppliers or producers of allocated 
natural gas liquid products. 

As to gas utilities, gas transmission compa¬ 
nies and SNG feedstock or enrichment 
users, paragraph (b) affirms that imports of 
allocated natural gas liquid products for gas 
utility use and gas transmission company 
use will be subject to the limitations set 
forth In § 211.87 and may not be acquired in 
excess of those limitations unless expressly 
authorized by DOE. 

Suppliers may acquire allocated natural 
gas liquid products imported for distribu¬ 
tion to end-users and wholesale purchasers 
only in accordance with paragraph (c) of 
§211.88. Under paragraph (c), any supplier 
of allocated natural gas liquid products 
which would have an allocation fraction less 
than one (1.0) for a calendar quarter corre¬ 
sponding to a base period may Import (or 
acquire from suppliers which have so im¬ 
ported) such products for the purpose of 
achieving an allocation fraction of 1.0 
during the calendar quarter. Imports used 
to achieve an allocation fraction of 1.0 will 
be allocated in accordance with the provi¬ 
sions of §211.10. 

In individual situations, DOE may require 
separate inventory records to be maintained 
and incremental pricing for non-Canadian 
imports sold to meet base period supply ob¬ 
ligations for gas utility, gas transmission 
company or SNG feedstock or enrichment 
use to new wholesale purchaser-consumers 
which will establish a base period use subse¬ 
quent to March 1, 1978. or to existing 
wholesale purchaser-consumers with respect 
to upward adjustments to their base period 
use received after that date. The product 
approved in these delineated Instances will 
be deemed to be for incrementally priced 
uses. 


Any supplier of allocated natural gas 
liquid products which achieves an allocation 
fraction of 1.0 or greater for a calendar 
quarter may import (or acquire from suppli¬ 
ers which have so imported) such products 
to increase further its allocation fraction 
above 1.0 and will also distribute such im¬ 
ports in accordance with the provisions of 
§211.10, except that distribution of non-Ca¬ 
nadian imports for incrementally priced 
uses shall be in accordance with further re¬ 
strictions of paragraph (c). 

The final rule then requires that all non- 
Canadian Imported surplus allocated natu¬ 
ral gas liquid product distributed by suppli¬ 
ers to wholesale purchasers for all incre¬ 
mentally priced uses will have to be ac¬ 
counted for by separate Inventory records 
and will be subject to separate cost compu¬ 
tation requirements as described herein. 
Specifically, suppliers with an allocation 
fraction of one (1.0) or greater may import 
(or acquire from suppliers which have so im¬ 
ported) non-Canadian allocated natural gas 
liquid products other than from Canada for 
distribution to wholesale purchaser-consum¬ 
ers which certify in writing that they will 
use such imported products for incremental¬ 
ly priced uses or for distribution to any 
wholesale purchaser-resellers which certify 
they will distribute such products for such 
uses. A mandatory certification requirement 
is also included requiring all wholesale pur¬ 
chasers which purchase non-Canadian im¬ 
ported allocated natural gas liquid products 
for incrementally priced uses to certify in 
writing to the suppliers of such products 
the intended end use of such products. 

All suppliers receiving such certifications 
will be required to maintain inventory rec¬ 
ords for such allocated natural gas liquid 
products separate from their Inventory rec¬ 
ords for allocated natural gas liquid prod¬ 
ucts distributed under the provisions of 
§ 211.10. Suppliers which do not receive such 
certifications will also be required to deter¬ 
mine to the maximum extent practicable 
whether their non-Canadian imported allo¬ 
cated natural gas liquid products will be dis¬ 
tributed for incrementally priced uses. To 
the extent their products are intended to be 
so distributed, separate inventory records 
will also have to be maintained. 

One other change from the proposal is in¬ 
cluded, and is necessary to account for the 
exclusion from mandatory allocation of un¬ 
fractionated mixtures. Such mixtures would 
have been subject to the provisions of sec¬ 
tion 211.88 under the proposal by being in¬ 
cluded as an allocated NGL product. The 
final rule provides that separate inventory 
records be maintained for non-Canadian im¬ 
ports of such mixtures in certain circum¬ 
stances to allow costs of such imports to be 
traced prior to fractionation in those in¬ 
stances when separate cost computation will 
be required for all or a portion of the frac¬ 
tionated components. 

I. PRICING AMENDMENTS 

We are adopting amendments to subparts 
E and F of part 212 to incorporate the re¬ 
quirements of § 211.88 pertaining to import¬ 
ed allocated natural gas liquid products into 
the special price rules relating to Imported 
propane and butane currently contained in 
§ 211.83(h)(2)(lii) and § 212.93(f)(2). Corre¬ 
sponding changes to subpart K are also 
being adopted. The purpose of these amend¬ 
ments is to separate the cast computation 
for non-Canadian imported allocated natu¬ 
ral gas liquid products utilized for incre- 
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mentally priced uses and to insulate and 
protect other historical users of such prod¬ 
ucts from the higher costs generally associ¬ 
ated with such imports. 

Under the change to § 212.83(h)(2)(iii), a 
refiner will be required to apply amounts of 
Increased costs unequally to the weighted 
average May 15. 1973. selling prices of any 
imported propane, butane, natural gasoline, 
or natural gas liquids other than from 
Canada, if separate inventory records for 
such products are kept as required pursuant 
to §211.88(0. There is no longer a require¬ 
ment that unequal cost computation occur 
only when inventories of such products are 
physically separate. 

Section 212.93(f)(2) pertaining to resellers 
of non-Canadian imported propane and 
butane for industrial use is extended to all 
non-Canadian imported propane, butane, 
natural gasoline or natural gas liquids desig¬ 
nated for incrementally priced uses. As 
adopted. § 212.93(f)(2) provides that any 
seller of imported propane, butane, natural 
gasoline or natural gas liquids other than 
from Canada shall determine the price per¬ 
mitted to be charged for such products pur¬ 
suant to paragraph (a) of § 212.93 by calcu¬ 
lating increased product costs as follows: 

With respect to the imported propane, 
butane, natural gasoline, and natural gas 
liquids for which separate inventory records 
are required to be maintained pursuant to 
§ 211.88(c), for each such separate inventory 
the seller will make a separate calculation 
of increased product costs as defined in 
§ 212.92 to be used in determining its selling 
price for such products pursuant to para¬ 
graphs (a) and (b) of § 212.93, with the sell¬ 
ing prices for propane included in such 
products not, however, subject to paragraph 

(f) (1) of §212.93. 

With respect to quantities of imported 
propane, butane, natural gasoline, and natu¬ 
ral gas liquids for which separate inventory 
records are not required to be maintained 
pursuant to § 211.88(c), the seller will add 
the cost of such quantities to the cost of all 
other quantities of the same product for 
which separate inventory records are not 
maintained pursuant to § 211.88(c), in 
making a separate calculation of increased 
product costs as defined in §212.92 to be 
used in determining its selling price for all 
sales of products other than those main¬ 
tained in a separate inventory pursuant to 
§ 211.88(c), subject to all other provisions of 
§ 212.93, including paragraph (fXl). 

In subpart K of part 212, a new paragraph 

(g) is added to correspond to the changes to 
subparts E and P for refiners and resellers. 
Under paragraph (g), separate calculations 
of Increased costs are required for each 
volume of non-Canadian imported propane, 
butane, natural gasoline, or natural gas liq¬ 
uids which are subject to subpart K and for 
which separate inventory records will be re¬ 
quired under § 211.88(c). 

Increased costs so calculated in each of 
subparts E, P. and K are not available for 
recovery in the prices charged for other pro¬ 
pane. butane, natural gasoline, or natural 
gas liquids. 

J. REPORTING REQUIREMENTS AND SUBPART A 
AMENDMENTS 

Conforming amendments to subpart A are 
being adopted as proposed, as are reporting 
requirements. The only change from the 
proposal relates to the borrow-payback pro¬ 
visions of section 211.25(c). The notice pro¬ 
posed permitting borrow-payback of future 


allocations of allocated natural gas liquid 
products within total allocations for any 12- 
month period beginning October 1 and 
ending September 30 of the following year. 
The 12-month period for such transactions 
relating to allocated natural gas liquid prod¬ 
ucts was proposed to be changed from a cal¬ 
endar year basis to allow borrowing during 
the entire winter season of heavy tempera¬ 
ture-related demand, with paybacks in the 
following summer when demand would be 
slackened. We also wish to encourage the 
building of Inventories prior to the start of a 
winter heating season, however, and are 
therefore adopting a final rule permitting 
borrow-payback transactions for allocated 
NGL products within total allocations for 
any 12-month period agreed upon by both 
the supplier and purchaser. 

K. GAS UTILITY GUIDELINES 

Much of the comment received In connec¬ 
tion with FEA’s gas utility guidelines was 
addressed to the provision requiring only 
non-Canadian imports to be used for peak 
shaving in excess of base period use. For the 
reasons previously discussed relating to gas 
utilities’ allocation entitlements, most utili¬ 
ties thought it unfair that historical peak 
shavers should now be forced to acquire 
higher priced imports. However, some gas 
utility representatives acknowledged that it 
would be appropriate for new gas utility use 
to be treated differently from historical vol¬ 
umes. 

By expanding the concept of base period 
use in section 211.83 to include volumes con¬ 
tracted for in the base period, the gas utility 
guidelines will be directed primarily at new 
gas utility or gas transmission company use 
of propane and other allocated NGL prod¬ 
ucts. Furthermore, allowing gas utilities or 
gas transmission companies access to sur¬ 
plus volumes of ethane-propane mixtures 
without first having to apply to DOE will 
also relieve the regulatory constraints on 
such users. 

We will continue to require that non-Ca¬ 
nadian imports be used for most new gas 
utility or transmission company use, but in 
certain limited instances will permit Canadi¬ 
an imports to be utilized. This may be per¬ 
mitted where traditional and high priority 
users of allocated NGL products will be 
minimally affected, the other criteria set 
forth in the guidelines are satisfied and due 
to logistical considerations, the use of Cana¬ 
dian imports will be more consistent with 
EPAA objectives. Additionally, in those few 
instances where a gas utility provides gas 
service only to residential and commercial 
customers which use less than 50 mef per 
peak day and such a utility is unable to 
meet Its gas requirements for even those 
classes of customers, then we will consider 
permitting the use of domestically produced 
product. 

Commenters also criticized the gas utility 
guidelines for permitting assignments, ad¬ 
justments, or waivers of the use limitations 
for periods of only up to 2 years. It was 
pointed out that assignments for a 2-year 
maximum period would discourage invest¬ 
ment in injection equipment (the costs of 
which could likely not be recovered in a rate 
base over that period) and delivery and ter- 
minalling facilities for non-Canadian prod¬ 
uct. It is unlikely, they suggest, that foreign 
suppliers of product would want to enter 
into contracts without assurances beyond 2 
years. We recognize the merit of some of 
these contentions and are providing that no 


adjustment, assignment or waiver may be in 
effect for a period of greater than 5 years. 
At the expiration of orders issued under 
these guidelines, it is possible that exten¬ 
sions could be issued. 

We are also changing the substantive cri¬ 
terion pertaining to the gas utility end uses 
for which allocated NGL products will be 
considered. These changes conform to the 
special limitations included in section 
211.87(a)(3)(H) and provide that we shall 
grant assignments, adjustments, and waiv¬ 
ers for gas utility or gas transmission com¬ 
pany use of propane only in amounts up to 
those volumes required to provide gaseous 
fuel service for priority gas uses and indus¬ 
trial boiler fuel customers which use up to 
1,500 mef per peak day. Although historical 
gas utility users of allocated NGL products 
may continue until March 31. 1980, to pro¬ 
vide such products to industrial boiler fuel 
users which use greater than 1,500 mef per 
peak day and do not have installed alternate 
fuel capability, no new gas utility user will 
be provided products for such uses. 

We have also reevaluated the information 
required to accompany each application and 
made conforming changes. Commenters 
strongly opposed the requirement that a gas 
utility’s daily injection rate be submitted. 
Among the changes, this latter requirement 
has been deleted. 

L. EFFECTIVE DATE 

We w T ish to insure that, in the event a 
weather-related emergency occurs such as 
took place during the winter of 1976-77, the 
regulations in effect will represent our cur¬ 
rent approach to handling such situations. 
The regulations freeing the use of certain 
ethane-propane mixtures should be in effect 
as soon as possible to provide an additional 
source of pipeline gas if gas demand in¬ 
creases dramatically. In this connection, the 
amendment changing the allocation entitle¬ 
ment for gas utilities will also insure utili¬ 
ties the availability of base period contract 
volumes. In addition, by providing nine- 
tenths (0.9) as the minimum allocation frac¬ 
tion which may be applied for residential 
use, the amendment should assist in making 
available adequate supplies of propane and 
other products for direct residential users 
through the end of the heating season. Ac¬ 
cordingly. this final rule will be effective im¬ 
mediately. 

(Emergency Petroleum Allocation Act of 
1973, Pub. L. 93-159, as amended: Pub. L. 

93- 511, Pub. L. 94-99. Pub. L. 94-133, Pub. L. 

94- 163, and Pub. L. 94-385; Federal Energy 
Administration Act of 1974, Pub. L. 93-275, 
as amended: Pub. L. 94-332, Pub. L. 94-385, 
Pub. L. 95-70, and Pub. L. 95-91; Energy 
Policy and Conservation Act. Pub. L. 94-163, 
as amended; Pub. L. 94-385, and Pub. L. 95- 
70; Energy Conservation and Production 
Act. Pub. L. 94-385; Department of energy 
Organization Act, Pub. L. 95-91; E.O. 11790, 
39 FR 23185; E.O. 12009, 42 FR 46267.) 

In consideration of the foregoing. Parts 
210, 211, and 212 of Chapter II, Title 10 of 
the Code of Federal Regulations, are 
amended as set forth below, effective imme¬ 
diately. 

Issued in Washington. D.C., 

-, 1977. 

David J. Bardin, 
Administrator, 

Economic Regulatory Administration . 
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1. Section 205.13 is amended by revising 
subparagraph (3) of paragraph (a) to read 
as follows: 

§205.13 Where to file. 

(a) Except as otherwise specifically pro¬ 
vided in other subparts of this part, ail doc¬ 
uments to be filed with the DOE pursuant 
to this part shall be filed with the appropri¬ 
ate DOE Regional Office, except that all 
documents shall be filed with the DOE Na¬ 
tional Office that relate to: 

• • • • • 

(3) The pricing of propane, butane and 
natural gasoline pursuant to Part 212 of 
this chapter; 


2. The table of contents to part 211 is re¬ 
vised to read as follows: 

Chapter II—Federal Energy Administration 

PART 211— MANDATORY PETROLEM ALLOCATION 
REGULATIONS 

• • • • • 

SUBPART D—NATURAL CAS LIQUIDS (NGLS) 

211.81 Scope. 

211.82 Definitions. 

211.83 Allocation levels. 

211.84 Adjustments and assignments. 

211.85 Supplier/purchaser relationships. 

211.86 Method of allocation. 

211.87 Special limitations. 

211.88 Importers of allocated natural gas 
liquid products. 

211.89 Procedures and reporting require¬ 
ments. 

Appendix—Guidelines for the allocation 
of propane and other NGLs for gas utility 
and gas transmission company use. 

SUBPART E—(DELETED) 


• • • • • 

3. Section 211.10 is amended by revising 
subparagraph (1) of paragraph (b), by revis¬ 
ing subparagraph (1) of paragraph (g), by 
adding a sentence at the end of subpara¬ 
graph (5) of paragraph (g) and by revising 
subparagraph (8) of paragraph (g) to read 
as follows: 

§211.10 Supplier’s method of allocation. 


(b) Allocation fraction. 

• • • • • 

(1) Allocable supply. Each supplier’s allo¬ 
cable supply of an allocated product for a 
period which corresponds to a base period 
shall be equal to its total supply for that 
period, which is the sum of its estimated 
production, including amounts received 
under processing and exchange agreements, 
imports (except to the extent imports are 
excluded pursuant to §211.88), purchases 
and any reduction in inventory of that allo¬ 
cated product made pursuant to §211.22 
except as otherwise ordered by DOE; less (i) 
any amounts designated as a state set-aside 
for a prime supplier pursuant to § 211.17, (ii) 
any amounts of allocation requirements 
supplied directly to end-users or wholesale 


purchaser-consumers under an allocation 
level not subject to an allocation fraction, 
(iii) any amounts supplied to wholesale pur¬ 
chaser-resellers which have certified these 
amounts to be for ultimate use under an al¬ 
location level not subject to an allocation 
fraction, and (iv) any amounts supplies to 
customers through exchange agreements. 
Any existing inventory, production. Impor¬ 
tation or purchase of an allocated product 
used to increase that inventory consistent 
with the provisions of §211.22 shall not be 
included in the allocable supply of that 
product. 

• ♦ • • • 

(g) Allocation fractions greater than one.— (1) 
General In allocating allocable supplies of 
any allocated product among wholesale pur¬ 
chasers and end-users, no supplier may use 
an allocation fraction greater than one (1.0) 
except as provided herein. Allocated natural 
gas liquid products Imported and distributed 
by suppliers pursuant to §211.88 shall be 
subject only to the provisions of that sec¬ 
tion, except as provided therein. 

• • ♦ • • 

(5) Distribution of surplus product 

• * • * • 

With respect to the distribution of surplus 
allocated natural gas liquid products, suppli¬ 
ers which distribute such product pursuant 
to this paragraph, unless otherwise notified 
by DOE. may distribute such product upon 
submission by certified mall of the notifica¬ 
tion required under subparagraph (3) of this 
paragraph (g) without waiting ten (10) days 
for a DOE notification. 


(8) Limitations on purchaser’s rights. No 
supplier shall supply and no end-user or 
wholesale purchaser-consumer shall accept 
quantities of an allocated product which 
exceed one hundred (100) percent of the 
end-user’s or wholesale purchaser-consum¬ 
er’s current requirements, except as pro¬ 
vided for purchasers of allocated natural 
gas liquid products in § 211.87. 


4. Section 211.12 is amended in paragraph 
(g) by revising subparagraphs (g)(1) and 
(g)(2) to read as follows: 

§211.12 Purchasers, allocation entitlement 

• • • • • 

(g) End-user and wholesale purchaser-con¬ 
sumer Importers. (1) Except with respect to 
allocated natural gas liquid products as pro¬ 
vided in §211.88, end-users and wholesale 
purchaser-consumers which import an allo¬ 
cated product in excess of volumes which 
they import in the base period, and end- 
users and wholesale purchaser-consumers 
which have not previously imported an allo¬ 
cated product may import that product for 
their owm use, provided that should circum¬ 
stances warrant. DOE may order suppliers 
of a firm which imports or purchases an im¬ 
ported allocated product to limit or termi¬ 
nate the allocation entitlement of such firm 
for any period corresponding to a base 
period or DOE may order that imports 


made pursuant to this paragraph (g) be allo¬ 
cated to other end-users, wholesale purchas¬ 
ers, producers or suppliers. 

(2) End-users and wholesale purchaser- 
consumers w T ho Import allocated products 
are required to report to both the DOE Na¬ 
tional and appropriate Regional offices pur¬ 
suant to § 211.225. 

5. Section 211.13 is amended by revising 
subparagraph (1) of paragraph (a) and para¬ 
graph (c) to read as follows: 

§211.13 Adjustments to base period 
volume. 

(a) Scope. (1) The adjustment procedures 
under this section are applicable to the allo¬ 
cation of allocated natural gas liquid prod¬ 
ucts, motor gasoline, middle distillate, avi¬ 
ation fuels (except allocations to civil air 
carriers), and residual fuel oil (except allo¬ 
cations to utilities) and other products sub¬ 
ject to Subpart K of this part. Except as 
provided in §§ 211.84 and 211.85, this section 
describes the means by which wholesale 
purchasers and end-users may receive ad 
Justments to their base period volumes. All 
adjustments made pursuant to this section 
are subject to verification by DOE audit. 

• m • • • 

(c) Adjustments to a wholesale purchaser- 
reseller’s base period use for new and in¬ 
creased allocation entitlements of purchas 
ers. (1)A wholesale purchaser-reseller shall 
be entitled to receive an adjustment to its 
base period use whenever (i) it is notified 
pursuant to § 205.36(d) of an assignment to 
supply a new wholesale purchaser; or (ii) it 
is notified pursuant to § 205.26(c) of an ad¬ 
justment granted pursuant to § 211.12(h), 
§ 211.13(e), §211.84. § 211.125(b) or 

§ 211.145(b) to the base period use of a 
wholesale purchaser entitled to receive an 
allocation from that wholesale purchaser- 
reseller. in an amount equal to the increases 
in the allocation entitlements or new alloca¬ 
tion entitlements which the wholesale pur- 
chaser-reseller is to supply. 

(2) A wholesale purchaser-reseller which 
is entitled to receive an adjustment to its 
base period use pursuant to subparagraph 
(1) above or § 211.85 may certify to and shall 
receive an upward or downward adjustment 
to its base period use from its supplier or 
suppliers in proportion to that part of its 
base period use received from each supplier. 

(3) All suppliers which receive a certifica¬ 
tion of an adjustment to base period use 
made pursuant to this paragraph or 
§211.85, or which receive a certification 
from any other supplier of an adjustment to 
base period use under this paragraph or 
§211.85 which has been certified to that 
other supplier, may in turn certify to their 
suppliers the amount of the adjustment and 
shall receive an adjustment in proportion to 
that part of their base period use received 
from each supplier to cover the certified in¬ 
creases granted under this paragraph or 
§211.85, or the decreases mandated under 
§211.85. 

6. Section 211.25 is amended by revising 
subsection (c) to read as follows: 

§ 211.25 Supplier substitution. 


(c) To accommodate seasonal and other 
fluctuations in both supply and demand, 
such as requirements for agricultural pro¬ 
duction. suppliers, and wholesale purchasers 
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may agree between and among themselves 
either to borrow on future allocations or to 
defer current allocations or both on a 
volume-for-volume basis within the total al¬ 
locations for 1 calendar year as long as such 
arrangements do not result in an involun¬ 
tary reduction in allocations to other whole¬ 
sale purchasers. With respect to allocated 
natural gas liquid products, such transac¬ 
tions are permitted within the total alloca¬ 
tions for any agreed upon 12-month period. 

7. Section 211.29 is amended by revising 
paragraph (e) to read as follows: 

§ 211.29 Synthetic natural gas production. 


(e) Special limitations. Unless directed by 
DOE upon application pursuant to subpart 
G of part 205 of this chapter, no supplier 
shall supply and no wholesale purchaser or 
end-user shall accept or use naphtha or any 
allocated natural gas liquid product or un¬ 
fractionated natural gas liquid mixture for 
synthetic natural gas feedstock (1). for the 
period October 1 through March 31, in 
excess of the sum of 100 percent of the base 
period uses for the fourth and first calendar 
quarter, and (2), for the period April 1 
through September 30. in excess of the sum 
of 100 percent of the base period uses for 
the second and third calendar quarters. 
These limitations do not apply to the pro¬ 
pane content of ethane-propane mixtures 
which are separately allocated under 
§ 211.81(b)(2). 

• • • • • 

8. Section 211.51 is amended by deleting 
the definition of "modified allocation level,*’ 
and by inserting in the proper alphabetical 
order the following revised definitions of 
"butane** and "propane," and the new defi¬ 
nitions of "allocated natural gas liquid prod¬ 
ucts," "gas utility use." "gas transmission 
company use." and "synthetic natural gas 
enrichment use" to read as follows: 

§211.51 General definitions. 

"Allocated natural gas liquid products" 
means (regardless of origin) commercial pro¬ 
pane. propane HD-5, commercial butane, 
normal butane, isobutane, commercial B-P 
mixture, commercial grade natural gasoline 
and. if greater than 10 percent by weight, 
the propane, butane, or natural gasoline 
content of all fractionated mixtures of natu¬ 
ral gas liquids. 


"Butane" means a normally gaseous par¬ 
affinic compound whose chemical composi¬ 
tion is predominantly C 4 H i», including 
normal and isobutanes and mixtures of 
these two isomers, and all products which 
meet Gas Processors Association (GPA) 
specifications for commercial butane as re¬ 
vised in 1975 and listed GPA in publication 
2140(75). "GPA LPG Specifications and 
Test Methods.” 


"Gas transmission company use" means 
usage, by firms primarily engaged in the 
pipeline transmission and sale of natural gas 
for resale, for the purpose of supplement¬ 
ing. replacing, or displacing pipeline natural 


gas, other than by the manufacture of syn¬ 
thetic natural gas. 

• • • • * 

"Gas utility use" means usage, by firms 
primarily engaged in the distribution of nat¬ 
ural gas to ultimate consumers, for the pur¬ 
pose of supplementing, replacing, or displac¬ 
ing pipeline natural gas. other than by the 
manufacture of synthetic natural gas. 


"Propane" means a normally gaseous par¬ 
affinic compound whose chemical composi¬ 
tion is predominantly C,H„ including all 
products which meet Gas Processors Associ¬ 
ation (GPA) specifications for commercial 
propane and propane HD-5 as revised in 
1975 and listed in GPA publication 2140(75), 
"GPA LPG Specifications and Test Meth¬ 
ods." 


• • • « ♦ 

"Synthetic natural gas enrichment use" 
means usage by a synthetic natural gas pro¬ 
ducer to enrich or adjust the Btu value of 
synthetic natural gas so that the resulting 
mixture will approximate the Btu value, 
flame characteristics, and other physical 
properties of the pipeline natural gas with 
which it is to be mixed. 


• • • • • 

9. Subpart D of part 211 is deleted and re¬ 
placed with a new subpart D to read as fol¬ 
lows: 

SUBPART D-NATURAL GAS LIQUIDS (NGL*S) 

§11.81 Scope. 

(a) This subpart applies to all suppliers, 
including producers, and purchasers of allo¬ 
cated natural gas liquid products, derived 
from any source. 

(b) (1) This subpart provides for the man¬ 
datory allocation as separate products with 
separate allocation entitlements of all pro¬ 
pane. butane and natural gasoline. If great¬ 
er than 10 percent by weight, the propane, 
butane, and natural gasoline content of all 
fractionated NGL mixtures produced in or 
imported into the United States will also be 
allocated as propane, butane and natural 
gasoline, respectively, except for the pro¬ 
pane content of certain ethane-propane 
mixtures as described in subparagraph 
(b)(2) herein. Excluded are (i) unfractionat- 
ed NGL mixtures (except as set forth in 
§ 211.87 and § 211.88); (ii) bottled propane or 
butane; (ill) the propane or butane content 
of refinery gas used for refinery fuel pur¬ 
poses; and (iv) the propane and butane con¬ 
tent of hydrocarbon aerosol propellants. 

(2) This subparagraph applies to the pro¬ 
pane content of ethane-propane mixtures. 

(1) At a fractionation facility which pro¬ 
duced ethane-propane mixtures prior to 
January 1, 1978. the propane portion of 
such mixtures produced subsequent to Jan¬ 
uary 1. 1978 which is less than either the 
1977 average propane content of E-P mix¬ 
tures produced at that facility or thirty per¬ 
cent by liquid volume, whichever is smaller, 
shall be allocated as a separate allocated 
natural gas liquid product. 

(ii) At a fractionation facility which ini¬ 
tially produces ethane-propane mixtures 
subsequent to January 1. 1978. the propane 
portion of such mixtures produced at that 


facility which is less than twenty percent by 
liquid volume shall be allocated as a sepa¬ 
rate allocated natural gas liquid product. 

(Hi) The propane portion of ethane-pro¬ 
pane mixtures in inventory' prior to January 
1. 1978 which is 30 percent or less by liquid 
volume shall be allocated as a separate allo¬ 
cated natural gas liquid product. 

(c) This subpart provides for a state set- 
aside for propane only. 

§211.82 Definitions. 

For purposes of this subpart— 

"Base period" means each calendar quar¬ 
ter during the period April 1. 1972, through 
March 31, 1973/ which corresponds to the 
present calendar quarter. 

"Bottled propane or butane" means pro¬ 
pane or butane or mixtures of propane and 
butane bottled in cylinders with a capacity 
of one hundred (100) pounds or less pro¬ 
vided that the cylinders are not manifolded 
at the time of sale. 

"Commercial B-P mixture" means any 
product which meets Gas Processors Associ¬ 
ation (GPA) specifications for commercial 
^ P mixture as revised in 1975 and listed in 
GPA Publication 2140(75). "GPA LPG 
Specifications and Test Methods." 

"Commercial butane" means all products 
which meet GPA specifications for commer¬ 
cial butane as revised in 1975 and listed in 
GPA Publication 2140(75), "GPA LPG 
Specifications and Test Methods." 

"Commercial grade natural gasoline" 
means any products which meets Gas Pro¬ 
cessors Association (GPA) specifications for 
any of the twenty-four (24) grades of natu¬ 
ral gasoline as revised in 1974 and listed in 
GPA publication 3132(74), "GPA Natural 
Gasoline Specifications and Test Methods.’* 

"Commercial propane" means all products 
which meet Gas Processors Association 
(GPA) specifications for commercial pro¬ 
pane as revised in 1975 and listed in GPA 
publication 2140(75), "GPA LPG Specifica¬ 
tions and Test Methods.** 

"Dispensing station*' means those retail 
sales outlets which sell less than 15.000 gal¬ 
lons per year and sell or fill only bottled 
propane or butane. 

"Fractionated" means separated into com¬ 
ponents by partial or complete fractional 
distillation of natural gas liquids mixtures. 
Once having been so separated, each compo¬ 
nent shall be considered fractionated re¬ 
gardless of subsequent mixing or commin¬ 
gling. 

"Isobutane" means butane which contains 
95 percent or more by volume of the satu¬ 
rated branch chain hydrocarbon isomer 
known as isobutane. 

"Merchant storage facility" means any fa¬ 
cility which is utilized to store allocated nat¬ 
ural gas liquid products for firms other than 
the owner or operator of such a facility. 

"Normtl butane" means butane which 
contains 95 percent or more by volume of 
the saturated straight-chain hydrocarbon 
Isomer known as normal butane. 

"Plant protection fuel** means the use of 
allocated natural gas liquid products in the 
minimum volume required to prevent physi¬ 
cal harm to the plant facilities or danger to 
plant personnel. This includes the protec¬ 
tion of such material and equipment which 
would otherwise be damaged, but does not 
include sufficient quantities of allocated 
natural gas liquid products required to 
maintain plant production. Allocated natu¬ 
ral gas liquid products may not be consid¬ 
ered plant protection fuel if any alternate 
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fuel capability is in place which uses an 
available fuel other than allocated natural 
gas liquid products or natural gas and can 
be operated on a continuing basis. 

“Process fuel** means allocated natural 
gas liquid products used in applications re¬ 
quiring precise temperature controls or pre¬ 
cise flame characteristics. Allocated natural 
gas liquid products may not be considered 
process fuel if an alternate fuel (other than 
natural gas) is available and technically fea¬ 
sible for substitution. 

"Producer'’ means a firm which: (1) Pro¬ 
duces an allocated natural gas liquid prod¬ 
uct in a refinery; (2) maintains an owner¬ 
ship Interest in any allocated natural gas 
liquid product when such product is initially 
extracted from natural gas in a gas process¬ 
ing plant or separated from an unfractionat¬ 
ed natural gas liquid mixture at a fraction¬ 
ating facility; or (3) Imported into the 
United States more than 5.000,000 gallons 
of allocated natural gas liquid products or 
unfractionated natural gas liquid mixtures 
during the immediately preceding four cal¬ 
endar quarters. 

“Propane HD-5” means all products 
which meet Gas Processors Association 
(GPA) specifications for propane HD-5 as 
revised in 1975 and listed in GPA publica¬ 
tion 2140(75), “GPA LPG Specifications and 
Test Methods.” 

$211.83 Allocation levels, 

(a) General, The allocation levels in this 
paragraph apply only to allocations made 
by suppliers or producers to wholesale pur- 
chaser-consumers and end-users. Except as 
otherwise provided in this subpart, suppliers 
shall allocate to all purchasers to which the 
allocation levels apply in accordance with 
the provisions of $211.10. End-users and 
wholesale purchaser-consumers which are 
entitled to purchase allocated natural gas 
liquid products under an allocation level not 
subject to an allocation fraction shall re¬ 
ceive first priority and be supplied sufficient 
amounts to meet 100 percent of their alloca¬ 
tion requirements. End-users and wholesale 
purchase consumers which are entitled to 
purchase allocated natural gas liquid prod¬ 
ucts under an allocation level subject to re¬ 
duction by application of an allocation frac¬ 
tion shall receive second priority. 

(b) Allocation levels not subject to an allo¬ 
cation fraction. One hundred (100) percent 
of current requirements for the following 
uses: 

(1) Agricultural production; 

(2) Department of Defense use as speci¬ 
fied in § 211.26. 

(c) Allocation levels subject to an alloca¬ 
tion fraction. (1) One hundred (100) percent 
of current requirements (as reduced by the 
application of an allocation fraction) for the 
following uses: 

(i) Emergency services; 

(li) Energy production (excluding boiler 
fuel uses); 

(Hi) Sanitation services; 

(iv) Telecommunications sendees; 

(v) Passenger transportation services; 

(vi) Transportation of crude oil, natural 
gas liquids, and refined petroleum products; 

(vii) Medical and nursing buildings; 

(viiO Aviation ground support vehicles and 
equipment; 

(ix) Startup, testing, and flame stability of 
electric utility plants; 

(x) Residential use. except that an alloca¬ 
tion fraction of less than nine-tenths (0.90) 
may not be applied with respect to a firm's 


entitlement to product Intended for residen¬ 
tial use; a supplier whose allocation fraction 
is less than 0.90 shall allocate product in¬ 
tended for residential use as if the alloca¬ 
tion level for such use is ninety (90) percent 
of current requirements, not subject to an 
allocation fraction. 

(xi) Plant protection fuel use; and 
(xU) Petrochemical feedstock and process 
fuel use of allocated natural gas liquid prod¬ 
ucts other than propane and the propane 
content of fractionated natural gas liquid 
mixtures; 

(xUi) Gasoline blending and manufactur¬ 
ing use of allocated natural gas liquid prod¬ 
ucts other than propane. 

(2) One hundred (100) percent of base 
period use for: 

(0 Petrochemical feestock and process 
fuel use of propane (including the propane 
content of fractionated natural gas liquid 
mixtures). 

(H) Synthetic natural gas plant feedstock 

\1SC* 

(iii) Synthetic natural gas enrichment use; 

(iv) Other industrial use; 

<v) Governmental use; 

(vi) Gas utility use; the base period use for 
gas utilities shall mean the larger of that 
volume of an allocated natural gas liquid 
product which a gas utility either contract¬ 
ed for (if a specific maximum volume was 
designated) or purchased for deUvery in 
each calendar quarter during the period 
April 1. 1972. through March 31, 1973, re¬ 
gardless whether that volume was used 
during such period; 

(vii) Refinery fuel use; 

(viii) Commercial use; 

(ix) Transportation service other than 
passenger transportation service or aviation 
ground support vehicles, for vehicles 
equipped to use allocated natural gas liquid 
products as of December 27,1973; 

(x) Schools; and 

(xi) Boiler fuel use for energy production. 

$ 211.84 Adjustments and assignments. 

(a) Specified industrial use. Notwithstand¬ 
ing the provisions of $ 211.13(e). a wholesale 
purchaser-consumer may apply: (1) To the 
ERA National Office of Fuels Regulation 
for adjustments to its base period use. in ac¬ 
cordance with the provisions of subpart B of 
part 205 of this chapter, for petrochemical 
feedstock use of propane (including the pro¬ 
pane content of fractionated natural gas 
liquid mixtures), and (2) to the appropriate 
ERA regional office for adjustments to base 
period use of propane for process fuel. 

(b) Gas utility use, gas transmission com¬ 
pany use , and gas utilities as agents. Appli¬ 
cations for assignments, adjustments and 
waivers will be evaluated in a manner con¬ 
sistent with the criteria set forth in sub¬ 
parts B and C of part 205, the guidelines set 
forth in the appendix to this subpart and 
other regulations which DOE may promul¬ 
gate. 

(1) Adjustments and assignments. Whole¬ 
sale purchaser-consumers shall apply to the 
ERA National Office of Fuels Regulation 
for all assignments of a base period use of 
allocated natural gas liquid products for gas 
utility use, and, notwithstanding the provi¬ 
sions of $ 211.13(e). may apply to the DOE 
National Office for an adjustment to base 
period use, in accordance with subparts B 
and C, respectively, of part 205 of this chap¬ 
ter. 


transmission company use of allocated natu¬ 
ral gas liquid products set forth In 
§ 211.87(a)(3) shall be filed with the ERA 
National Office of Fuel Regulation in ac¬ 
cordance with the provisions of subpart G 
of part 205 of this chapter. 

(3) Gas utilities as agents for end-users or 
wholesale purchaser-consumers. Gas utilities 
may act as agents in acquiring and deliver¬ 
ing allocated natural gas liquid products 
through natural gas pipelines to end-users 
or wholesale purchaser-consumers separate¬ 
ly authorized to purchase and use such prod¬ 
ucts pursuant to this part. Unless otherwise 
authorized by DOE, such actions are per¬ 
mitted only in those cases: (i) Where the 
wholesale purchaser-consumer or end user 
owns the product and bears the entire cost 
of its storage, gasification, and transmission; 
(ii) where there will be no adverse effects on 
the gas utility's other customers: and (iii) 
where this procedure is consistent with all 
applicable Federal and State laws, regula¬ 
tions, and orders. Actions taken by gas utili¬ 
ties under this subparagraph (b)(3) are not 
subject to the volumetric limitations con¬ 
tained in section 211.87(a)(3Ki), but are sub¬ 
ject to the limitations of section 
211.87(a)(3XU). 

$ 211.85 Supplier/purchaser relationships. 

(a) General Supplier/purchaser relation¬ 
ships shall be as set forth in §§211.9-211.13 
unless otherwise specified in this subpart. 

(b) Changes in relationships. (1) Notwith¬ 
standing the provisions of subpart A of tills 
part, any wholesale purchaser of any allo¬ 
cated natural gas liquid product may termi¬ 
nate a supplier/purchaser relationship or 
adjust downward its allocation entitlement 
from that supplier for a calendar quarter by 
providing written notice to its base period 
supplier of its Intent to do so. provided that 
the affected supply obligation will be as¬ 
sumed by another supplier pursuant to sub- 
paragraph (b)(2) of this section or the pur¬ 
chaser certifies that such volumes are no 
longer required from any supplier. Whole¬ 
sale purchasers shall specify in the notice 
the volume of the supply obligation which 
shall be reduced or terminated, and shall in¬ 
clude the effective date of termination or 
downward adjustment. Such dates shall cor¬ 
respond to the first day of a base period. 
Upon receipt of such notification a supplier 
shall subtract the volumes so terminated or 
adjusted downward from its base period 
supply obligations, and, under the proce¬ 
dures set forth in subparagraph (b)(3), shall 
not Include such volumes in its base period 
use from its supplier, unless: (i) By the ex¬ 
clusion of such volumes its base period use, 
as adjusted by this paragraph (b). would fall 
below its original unadjusted base period 
use, or (ii) it has historically maintained an 
allocation fraction of one (1.0) or less by im¬ 
porting a volume of such product equal to 
or greater than the sum of its base period 
obligations terminated under this section. 

(2) Any supplier of allocated natural gas 
liquid products may establish a supplier/ 
purchaser relationship with a wholesale 
purchaser to the extent such purchaser has 
terminated a supplier/purchaser relation¬ 
ship or has adjusted downward its base 
period use pursuant to paragraph (bXl) of 
this section. Provided, That: (i) The suppli¬ 
er's net new obligations for a particular cal¬ 
endar quarter corresponding to a base 
period would not, if applied in the immedi¬ 
ately preceding corresponding calendar 
quarter, have reduced the supplier’s alloca¬ 
tion fraction below one (1.0), and (ii) the 


(2) Waivers. Applications for waivers of 
the limitations on gas utility use or gas 
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supplier can demonstrate that its net ad¬ 
justments to its base period supply obliga¬ 
tions for any particular calendar quarter for 
which supply obligations will be assumed 
are not reasonably estimated to reduce its 
allocation fraction below 1.0 for that quar¬ 
ter. The mere ability to certify upward such 
adjustments to its supplier will not be suffi¬ 
cient to constitute a demonstration by a 
wholesale purchaser-reseller that its alloca¬ 
tion fraction will not be reduced below 1.0. 
The supplier and wholesale purcliaser must 
notify ERA and obtain approval from the 
appropriate ERA regional office before a 
new supplier/purchaser relationship and 
base period use can be established under 
this section. 

(3) A wholesale purchaser-reseller, which 
in its capacity as a supplier establishes new 
supplier/purchaser relationships under sub- 
paragraph (b)(2) of this section that in¬ 
crease its base period supply obligations, or 
which has excluded certain volumes from its 
base period use pursuant to subparagraph 

(b)(1) of this section, shall receive an 
upward or downward adjustment, respec¬ 
tively, to its base period use in an amount 
equal to the net change to its base period 
obligations, except that unless ordered by 
ERA, a wholesale purchaser-reseller may re¬ 
ceive an upward adjustment pursuant to 
this subparagraph only with the consent of 
its supplier whose obligations would thereby 
be increased. Certifications of such adjust¬ 
ments shall be made in accordance with the 
procedures set forth in § 211.13(c) (2) and 
(3). 

§ 211.86 MethStt of allocation. 

(a) General Except as specifically other¬ 
wise provided in this subpart and except 
with respect to the allocation of such prod¬ 
ucts for synthetic natural gas feedstqck use 
as provided in §211.29, the allocation of al¬ 
located natural gas liquid products shall be 
as specified in §211.10. Adjustments to a 
wholesale purchasers base period volume 
specified in §§211.13, 211.84, and 211.85 
shall apply to this subpart. New wholesale 
purchasers and end-users are subject to the 
requirements of §211.12. Notwithstanding 
the provisions of § 211.12(c), each supplier 
or producer which sells allocated natural 
gas liquid products to a wholesale purchas¬ 
er-consumer, end-user, or dispensing station 
shall determine the base period volume of 
those purchasers but is not required to 
report that determination to such purchas¬ 
ers except on written request by a purchas¬ 
er. 

(b) State set-aside. The Initial separate 
state set-aside levels for propane is three (3) 
percent of a prime supplier s estimated por¬ 
tion of its total supply for that month 
which will be sold Into the State’s distribu¬ 
tion system for consumption within the 
State. Section 211.17 shall control the distri¬ 
bution of propane from the State set-aside. 

(c) Dispensing stations. Notwithstanding 
the provisions of §211.10, dispensing sta¬ 
tions which sell or fill only bottled propane 
or butane to end-users shall be entitled to 
receive a volume of propane or butane equal 
to one hundred (100) percent of the volume 
necessary to supply the current require¬ 
ments of all end-users purchasing from 
them, without being subject to an allocation 
fraction. 

(d) Producers. Producers shall allocate 
their total supply in accordance with 
§211.10 except as otherwise provided in this 
subpart. If a producer is the base period 


supplier to wholesale purchaser-resellers 
which have certified amounts of propane to 
be for ultimate use under an allocation level 
of one hundered (100) percent of current re¬ 
quirements whether or not subject to an al¬ 
location fraction, that producer may not re¬ 
certify such amounts to any other producer 
which may be its base period supplier. 

(e) Inventory accumulation. (1) Except as 
otherwise provided in this paragraph (e). 
producers, suppliers, wholesale purchasers 
and end-users may accumulate allocated 
natural gas liquid products in Inventory in 
quantities which are normal and reasonable 
for seasonal usage in accordance with their 
normal business practices. The propane con¬ 
tent of those ethane-propane mixtures sepa¬ 
rately allocated under sectional 1.81 (b)(2) 
are not subject to the Inventory restrictions 
contained in subparagraphs (e)(2). (e)(3), 
and (e)(4). 

(2) Unless authorized by the DOE. gas 
utilities, gas transmission companies, and 
synthetic natural gas plants shall not accu¬ 
mulate allocated natural gas liquid products 
in inventory in excess of one hundred (100) 
percent of the sum total of their base period 
uses for the four base period quarters. 

(3) Unless authorized by DOE. industrial 
users (for uses other than process fuel and 
plant protection fuel) of propane (including 
the propane content of fractionated natural 
gas liquid mixtures) may accumulate such 
product in inventory pursuant to paragraph 
(eKl) of this section, but only up to an 
amount equal to one hundred (100) percent 
of the sum total of their base period uses 
for all industrial uses of each such product 
for the four base period quarters. However, 
allocated natural gas liquid products im¬ 
ported other than from Canada for industri¬ 
al use under § 211.88, shall not be subject to 
the limitations of this subparagraph (e)(3). 

(4) If a firm controls greater than the 
above mentioned inventories of allocated 
natural gas liquid products, it shall not ac¬ 
quire or accept an allocation of such prod¬ 
ucts from a supplier or producer until its in¬ 
ventories are reduced to conform to the 
limitations imposed by this subsection (e). 

(f) Separate facilities. Notwithstanding 
the provisions of § 211.11(b), in considering 
applications for adjustments to or assign¬ 
ments of base period use of an allocated nat¬ 
ural gas liquid product filed pursuant to 
§§ 211.12(h) or 211.84, DOE may consider 
the requirements for a particular facility 
separate from the remainder of the firm, 
and may designate the facility for which 
such assignments or adjustments may be 
made. 

§ 211.87 Special limitations. 

(a) Unless otherwise authorized by the 
DOE upon application pursuant to subpart 
G of part 205 of this chapter, the following 
limitations shall apply to the acquisition 
and use of allocated natural gas liquid prod¬ 
ucts (other than the propane content of 
those ethane-propane mixtures separately 
allocated under section 211.81(b)(2)) during 
each 12-month period commencing October 
1 and ending September 30 of the following 
year: 

(1) Industrial use. For all industrial use 
(Including petrochemical feedstock use and 
gasoline blending and manufacturing use), 
except for process fuel use. plant protection 
fuel use. and industrial uses accorded alloca¬ 
tion levels of 100 percent of current require¬ 
ments (and refinery fuel use separately pro¬ 
vided for in subparagraph (2) of this para¬ 


graph (a)), no supplier shall supply and no 
end-user or wholesale purchaser-consumer 
shall accept or use quantities of propane (in¬ 
cluding the propane content of fractionated 
natural gas liquids and refinery gas) and un¬ 
fractionated natural gas liquid mixtures In 
excess of one hundred (100) percent of the 
sum of the base period use for the four base 
period quarters, except as provided in 
§ 211.88 or except for the purpose of increas¬ 
ing inventories for such industrial uses to 
the levels allowed under § 211.86(e). 

(2) Refinery fuel use. For refinery fuel use. 
no supplier shall supply and no end-user or 
wholesale purchaser-consumer shall accept 
or use quantities of allocated natural gas 
liquid products (excluding the propane and 
butane content of refinery gas) in excess of 
one hundred (100) percent of the sum of the 
base period use for the four base period 
quarters except as provided in §211.88 or 
except for the purpose of increasing inven¬ 
tories for such refinery fuel use to the levels 
allowed under § 211.86(e). 

(3) Gas utility and gas transmission com¬ 
pany use. (i) For gas utility use or gas trans¬ 
mission company use. no supplier shall 
supply and no end-user or wholesale pur¬ 
chaser-consumer shall accept or use quanti¬ 
ties of allocated natural gas liquid products 
(including the propane and butane content 
of refinery gas) in excess of one hundred 
(100) percent of the sum of the base period 
use for the four base period quarters plus 
the amount in Inventory on April 1, 1972, 
except for the purpose of increasing inven¬ 
tories for such use to the levels allowed 
under § 211.86(e). 

(ii) Wholesale purchaser-consumers may 
use allocated natural gas liquid products for 
gas utility use or gas transmission company 
use only to provide gas service for priority 
gas uses, industrial boiler fuel uses of less 
than 1,500 mef per peak day. and. prior to 
March 31, 1980, only, other industrial boiler 
fuel uses for which there is no alternate 
fuel capability in place which uses a fuel 
other than allocated natural gas liquid prod¬ 
ucts or natural gas and can be operated on a 
continuing basis. 

(b) Synthetic natural gas use. Unless oth¬ 
erwise authorized by DOE upon application 
pursuant to subpart G of part 205, for syn¬ 
thetic natural gas feedstock use or synthetic 
natural gas enrichment use, no supplier 
shall supply and no end-user or wholesale 
purchaser-consumer shall accept or use 
quantities of allocated natural gas liquid 
products (including the propane and butane 
content of refinery gas) or unfractionated 
natural gas liquid mixtures; (1) For the 
period October 1 through March 31, in 
excess of one hundred (100) percent of sum 
of the base period uses for the fourth and 
first calendar quarters, and (2) for the 
period April 1 through September 30. in 
excess of one hundred (100) percent of the 
sum of the base period uses for the second 
and third calendar quarters. The above 
SNG limitations shall not apply for the pur¬ 
pose of increasing Inventories for such uses 
to the levels allowed under § 211.86(e) or 
with respect to the propane content of 
those ethane-propane mixtures separately 
allocated under section 211.81(b)(2). 

§211.88 Importers of allocated natural gas 
liquid products. 

(a) General This section shall apply to all 
imports of allocated natural gas liquid prod¬ 
ucts by end-users, wholesale purchaser-con¬ 
sumers, or by suppliers of such products. 


FEDERAL REGISTER, VOL 43, NO. 159—WEDNESDAY, AUGUST 16, 1978 






36278 


PROPOSED RULES 


For purposes of this section, “incrementally 
priced uses” means industrial use (including 
petrochemical fees lock and refinery fuel), 
gas utility use. gas transmission company 
use or synthetic natural gas feedstock or en¬ 
richment use in excess of or not subject to 
the intended users’ limitations set forth in 
section 211.87 and, pursuant to subpara¬ 
graph (c)(2) of this section, those other 
specified uses for which separate inventory 
records are required. 

(b) End-user and wholesale purchaser-con¬ 
sumer importers or allocated natural gas 
liquid products. (1) Applicability. Except as 
specified in subparagraphs (2) and (3) of 
this paragraph (b), the provisions of 
§ 211.12(g) shall be applicable to all end- 
users and wholesale purchaser-consumers of 
imported allocated natural gas liquid prod¬ 
ucts. 

(2) Industrial use. (i) Wholesale purchas¬ 
er-consumers and end-users may acquire 
and use non-Canadian imported allocated 
natural gas liquid products and unfraction¬ 
ated natural gas liquid mixtures for indus¬ 
trial use (including petrochemical feedstock 
use and refinery fuel use) without being 
subject to the limitations imposed by 
§§ 211.86(e) and 211.87. Such users shall be 
subject to the provisions of paragraph <c) of 
this section in acquiring imports of such 
products from domestic suppliers. 

(ii) Acquisition of imports of allocated 
natural gas liquid products other than from 
Canada for industrial use (including petro¬ 
chemical feedstock use and refinery fuel 
use) will not affect a firm’s allocation enti¬ 
tlements unless DOE determines that such 
imports are inconsistent with the objectives 
of the Emergency Petroleum Allocation Act 
of 1973 and pursuant to § 211.12(g)(1) orders 
a firm’s supplier to limit or terminate the 
firm’s allocation entitlement. 

(3) Gas utility, gas transmission company 
and synthetic natural gas feedstock and en¬ 
richment use. Imports of allocated natural 
gas liquid products for gas utility use, gas 
transmission company and synthetic natu¬ 
ral gas feedstock and enrichment use are 
subject to the limitation set forth in § 211.87 
and may not be acquired under this section 
in excess of those limitations unless such 
limitations are expressly waived by DOE. A 
purchase under such a DOE waiver by a 
wholesale purchaser-consumer from a do¬ 
mestic supplier of non-Canadian Imported 
allocated natural gas liquid products for gas 
utility, gas transmission company or syn¬ 
thetic natural gas feedstock or enrichment 
use shall be subject to paragraph (c) of this 
section. 

(4) End-users and wholesale purchaser- 
consumers importing allocated natural gas 
liquid products pursuant to the provisions 
of this paragraph (b) shall not be consid¬ 
ered by reason thereof to be prime suppliers 
or producers of allocated natural gas liquid 
products. 

<c) Supplier importers of allocated natural 
gas liquid products. (1) General Suppliers 
may acquire imported allocated natural gas 
liquid products for distribution to end-users 
and wholesale purchasers only in accord¬ 
ance with this paragraph (c). Should cir¬ 
cumstances warrant, DOE may require that 
imported allocated natural gas liquid prod¬ 
ucts obtained by a firm pursuant to this 
paragraph (c) be allocated to other whole¬ 
sale purchasers, end users, producers or sup¬ 
pliers, in accordance with the provisions of 
§211.14. 


(2) Suppliers with allocation fractions less 
than 1.0. Any supplier of allocated natural 
gas liquid products which has an allocation 
fraction less than one (1.0) for a calendar 
quarter corresponding to a base period may 
import (or acquire from suppliers which 
have so imported) such products for the 
purpose of achieving an allocation fraction 
of 1.0 during the calendar quarter. Imports 
used to achieve an allocation fraction of 1.0 
shall be allocated in accordance with the 
provisions of §211. 10. However, effective 
March 1, 1978, DOE may by order require 
separate inventory records to be maintained 
and separate cost calculations for non-Cana¬ 
dian imports sold for gas utility, gas trans¬ 
mission company or synthetic natural gas 
feedstock or enrichment use to new whole¬ 
sale purchaser-consumers which establish a 
base period use subsequent to that date, or 
to existing wholesale purchaser-consumers 
respect to upward adjustments to their base 
period use received after that date. 

(3) Suppliers with allocation fractions of 
1.0 or greater. 

(i) Allocation rule. Any supplier of allo¬ 
cated natural gas liquid products which has 
achieved an allocation fraction of 1.0 or 
greater for a calendar quarter may Import 
(or acquire from suppliers which have so im¬ 
ported) such products to Increase further its 
allocation fraction above 1.0 and shall dis¬ 
tribute such imports in accordance with the 
provisions of §211.10, except that distribu¬ 
tion of non-Canadian imports to wholesale 
purchasers for incrementally priced uses 
shall be in accordance with subparagraph 
<c)(3)(ii) of this section. 

(ii) Incrementally priced uses. (A) General 
authorization. Suppliers with an allocation 
fraction equal to or greater than 1.0 may 
import (or acquire from suppliers which 
have so imported) non-Canadian allocated 
natural gas liquid products for distribution 
to wholesale purchaser-consumers which 
certify in writing that they will use such im¬ 
ported products for Incrementally priced 
uses or for distribution to any wholesale 
purchaser-reseller which certifies it will dis¬ 
tribute such products for such uses under 
this subparagraph (c)(3)(ii). 

(B) Certification. All wholesale purchaser- 
consumers which purchase non-Canadian 
imported allocated natural gas liquid prod¬ 
ucts for incrementally priced uses and all 
wholesale purchaser-resellers which pur¬ 
chase such products for distribution for 
such users shall certify in writing to the 
suppliers of such products the intended end 
use of such products. The certifications for 
gas utility, gas transmission or synthetic 
natural gas feedstock or enrichment use 
must also specify that DOE has expressly 
waived the §211.87 use limitations with re¬ 
spect to such volumes. 

(C) Separate inventory records. A supplier 
which has allocated natural gas liquid prod¬ 
ucts to be distributed under a certification 
received pursuant to this subparagraph 
shall maintain inventory records for such al¬ 
located natural gas liquid products separate 
from its Inventory records for allocated nat¬ 
ural gas liquid products distributed under 
the provisions of §211.10. In the event no 
certification is received by a supplier pursu¬ 
ant to this subparagraph (c)(3)(ii). a suppli¬ 
er whose allocation fraction is equal to or 
greater than 1.0 remains obligated to deter¬ 
mine to the maximum extent practicable 
whether Its non-Canadian imported allo¬ 
cated natural gas liquid products are to be 
distributed for Incrementally priced uses. If 


the supplier determines that such products 
are to be so distributed, the supplier shall 
maintain separate inventory records as if it 
had received a certification. 

(d) Importers of unfractionated natural 
gas liquid mixtures. Any firm which imports 
non-Canadian unfractionated natural gas 
liquid mixtures (1) for any portion of which, 
after fractionation, separate inventory rec¬ 
ords will be required to be maintained under 
§ 211.88(c) above, or (2). if not to be frac¬ 
tionated, will be distributed for incrementa- 
ly priced uses, shall maintain separate in¬ 
ventory records for such mixtures or por¬ 
tions thereof. 

§211.89 Procedures and reporting require¬ 
ments. 

(a) All owners of storage facilities (or op¬ 
erators thereof) which store allocated natu¬ 
ral gas liquid products shall report to the 
DOE National Office on Form FEA 103B or 
its successor forms in accordance with the 
instructions accompanying such form or 
forms. All owners of allocated natural gas 
liquid products in a merchant storage facili¬ 
ty shall, in accordance with the instructions 
thereto, file Form FEA 101A (or a designat¬ 
ed successor form) with the operator of a 
merchant storage facility. These reports 
shall be kept on file by the merchant stor¬ 
age facility operator, and are subject to FEA 
audit. 

(b) Except as provided in §211.84, all ap¬ 
plications for adjustment or assignment of 
allocated natural gas liquid products shall 
be filed with the appropriate DOE Regional 
Office in accordance with the procedures 
specified in subparts B and C, respectively, 
of part 205 of this chapter. 

(c) The general reporting and recordkeep¬ 
ing requirements contained in subpart L of 
this part apply to this subpart except that 
the requirements of §211.224 shall not 
apply and the information required to be 
kept on FEA forms in § 211.223 may be kept 
by suppliers or producers in accordance 
with that firm’s customary recordkeeping 
practices. 

(d) An application for an assignment of 
propane from the state set-aside system, as 
provided in §211.17, based on hardship or 
emergency requirements is to be filed with 
the appropriate State Office in accordance 
with the procedures stated In subpart Q of 
part 205 of this chapter. 

(e) Producers and specified wholesale pur- 
chaser-resellers of allocated natural gas 
liquid products shall report on Form FEA 
100-A. 

Appendix 

GUIDELINES FOR THE ALLOCATION OP PROPANE 
AND OTHER NGLS FOR GAS UTILITY AND GAS 
TRANSMISSION CO. USE 

1. Scope. These guidelines are Issued to 
provide a consistent basis for application of 
Department of Energy regulations with re¬ 
spect to use of allocated natural gas liquid 
products for the purpose of supplementing, 
replacing, or displacing pipeline natural gas 
other than by the manufacture of synthetic 
natural gas. The guidelines are applicable 
to: (1) assignments of base period uses for 
new propane-air injection facilities (pro¬ 
pane-air plants) and similar facilities using 
any other allocated natural gas liquid prod¬ 
uct for gas utility use: (2) adjustments to 
base period uses for existing propane-air 
plants or similar facilities using any allo¬ 
cated natural gas liquid product; and (3) 
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waivers of the special limitations on acquisi¬ 
tion and use of allocated natural gas liquid 
products for gas utility use or gas transmis¬ 
sion company use. These guidelines do not 
constitute regulations, and the analysis of 
each application shall accord with applica¬ 
ble regulations, with due regard given these 
guidelines. However, if emergency relief is 
needed, or a compelling situation warrants 
otherwise, DOE will take the action most 
suitable under the circumstances, notwith¬ 
standing any requirements of these guide¬ 
lines. 

2. General Gas utilities and gas transmis¬ 
sion companies need to prepare for the pos¬ 
sibility of future natural gas curtailments 
by securing additional supplies of gaseous 
fuel to meet high priority demand. The con¬ 
struction or expended use of propane-air 
plants by gas utilities or the direct injection 
of natural gas liquid products into pipelines 
are. in the near future, two ways of securing 
additional volumes of gaseous fuel. Other 
long-term efforts to deal with energy short¬ 
ages arising from shortages of natural gas 
probably will not have a significant measur¬ 
able effect upon either supply or demand in 
the short term. Therefore, the use of pro¬ 
pane and other allocated natural gas liquid 
products will be a necessary part of the 
short-term effort required to meet peak re¬ 
quirements for gas service to high priority 
customers resulting from natural gas short¬ 
ages. 

Problems could occur if gas utilities and 
transmission companies were freely permit¬ 
ted to purchase and use propane from do¬ 
mestic or Canadian sources for the purpose 
of supplementing gas supplies. Permitting 
increased volumes of domestic price-con¬ 
trolled propane to be utilized by gas utilities 
could severely impact upon traditional and 
high priority users, especially in view of de¬ 
clining domestic propane production, dwin¬ 
dling natural gas reserves, and the inability 
of the existing propane transportation and 
distribution network to respond adequately 
to abnormal demand such as that of the 
1976-77 winter. If gas utilities and gas trans¬ 
mission companies were permitted access to 
domestic propane, suppliers of traditional 
and high priority users would need to sup¬ 
plement their supplies of propane by pur¬ 
chasing imports. Accordingly, gas utilities or 
transmission companies should not be given 
increased access to domestic propane or 
other allocated natural gas liquid products. 
To the extent authorization is given. DOE 
will require non-Canadian imported propane 
and other such products to be used for new 
or expanded gas utility or gas transmission 
company use. In certain limited instances, 
DOE will authorize Canadian product for 
gas utility use where traditional and high 
priority users would be minimally affected, 
the other criteria are satisfied and. due to 
logistical considerations, the use of Canadi¬ 
an imports is more consistent with the ob¬ 
jectives of the Emergency Petroleum Alloca¬ 
tion Act of 1973, as amended. 

As otherwise provided in this part, with¬ 
out receiving separate authorization, all 
firms are permitted to acquire non-Canadi¬ 
an imported allocated natural gas liquid 
products for industrial use and, subject to 
the provisions of section 211.84(b)(3) and 
the limitations contained in section 
211.87(a)(3)<ii), may have gas utilities act as 
agents in acquiring or deivering such prod¬ 
ucts by displacement through natural gas 
pipelines. 


However, it may not be in the national in¬ 
terest to significantly increase our reliance 
upon imports of such products. While the 
use of additional volumes of imported pro¬ 
pane will be needed in the short-term to re¬ 
spond to anticipated natural gas curtail¬ 
ments, the importation of large volumes of 
propane on a continuing basis might have 
the undesirable effect of diverting attention 
and resources away from more appropriate 
long-term solutions as outlined in the Presi¬ 
dent’s National Energy Plan. In addition, al¬ 
lowing imports of propane and other allo¬ 
cated natural gas liquid products to meet 
new gas utility demand could disrupt distri¬ 
bution patterns if such imports would be 
transported by product pipeline within the 
United States in large volumes during peri¬ 
ods of peak demand. # 

3. Procedures. Firms should apply for 
waiver of the use limitations, rather than 
for an assignment or adjustment, unless a 
waiver would be insufficient to provide the 
necessary relief. Applications for adjust¬ 
ments. assignments or waivers of the use 
limitation with respect to propane or any 
other allocated natural gas liquid product 
for gas utility or gas transmission company 
use will be acted upon by the National 
Office of the DOE only. Such applications 
should be filed in accordance with the provi¬ 
sions of Subparts B, C. and G of 10 CFR 
Part 205. respectively. 

4. Substantive criteria, a. All assignments, 
adjustments, and waivers granted for the 
use of propane or any other allocated natu¬ 
ral gas liquid product for gas utility or gas 
transmission company use will be for im¬ 
ported allocated natural gas liquid products 
exeflet that use of domestic product may be 
permitted for those firms which provide gas 
service to only residential customers and 
commercial customers which use less than 
50 mef per peak day. 

„ b. No assignment, adjustment or waiver 
will be In effect for a period of greater than 
5 years. 

c. No assignment. &ljustment or waiver 
will be granted unless the applicant demon¬ 
strates that its supplier will incrementally 
price the requested product to it to the 
maximum extent permitted under the Man¬ 
datory Petroleum Price Regulations. 

d. DOE shall not grant any application for 
an assignment, adjustment, or waiver for 
the gas utility or transmission company use 
of propane or any other allocated natural 
gas liquid product where the granting of 
such an application would significantly 
reduce the availability of such product for 
traditional and high priority users (e.g.. by 
impacting upon the availability of transpor¬ 
tation. storage, or terminaling facilities). 
Applicants shall arrange to take possession 
of and transport such product to on-site 
storage in a manner that will not adversely 
impact upon traditional transportation sys¬ 
tems for such product. "On-site storage” 
means storage located on. or immediately 
adjacent to. the site of use, or such storage 
from which product may be withdrawn and 
transported to the site of use without ad¬ 
versely Impacting upon transportation of 
product for other users (e.g., as by wholly 
owned transport vehicles or a limited access 
product pipeline). 

e. DOE may grant assignments, adjust¬ 
ments. and waivers for gas utility or gas 
tra n s m ission company use of propane only 
to provide gaseous fuel service for priority 
gas uses (as defined in section 211.51 of this 
part) and industrial boiler fuel customers 


which use up to 1.500 mef per peak day. De¬ 
pending upon the evaluation under the 
other criteria set forth above the volumes of 
allocated natural gas liquid products au¬ 
thorized by DOE may be less than the total 
requirements to maintain service to the cat¬ 
egories specified above. 

5. Basis for evaluation. In addition to sat¬ 
isfying the filing requirements of the appro¬ 
priate subpart of Part 205, all applications 
for an assignment, adjustment, or waiver for 
the use of an allocated natural gas liquid 
product for gas utility or gas transmission 
company use should be accompanied by the 
following information: 

a. Natural gas supply/demand situation. 

i. A description of the design winter model 
of the gas utility; 

U. A description of the classes of customer 
included In each priority group In the classi¬ 
fication system which the applicant uses, 
and the gas requirements by class. There 
shall be separately identified the require¬ 
ments of industrial boiler fuel users which 
use greater than 1,500 mef per peak day. 

iii. For each calendar quarter for which 
the allocated natural gas liquid product is 
requested, the volumes of gas supplies, in 
mef, that will be available to the applicant 
from each of the following sources, includ¬ 
ing the names and locations of all suppliers 
and the volumes available from each: (A) in¬ 
terstate pipelines: (B) intrastate pipelines; 
(C) storage (specify expected available 
supply and drawdown); <D) synthetic natu¬ 
ral gas (SNO); (E) liquified natural gas 
(LNG); (F) spot or emergency purchases of 
natural gas; (G) any other gas supplies, in¬ 
cluding propane-ethane mixtures for which 
no separate authorization is required. A de¬ 
scription of any efforts which the applicant 
has made to obtain additional gas supplies 
including any requests filed with the Feder¬ 
al Energy Regulatory Commission (FERC) 
or a State public utility regulatory commis¬ 
sion. 

iv. The existence, character, and effect of 
any actual natural gas curtailments and/or 
natural gas curtailment plan affecting the 
gas utility's service area for each calendar 
quarter during the period for which the al¬ 
located natural gas liquid products are de¬ 
sired. Including the expected natural gas 
shortfall for (A) residential use and com- 
merical use less than 50 mef per peak day. 
(B) plant protection fuel use. (C) all other 
priority gas uses, and (D) industrial boiler 
fuel uses of less than 1,500 mef per peak 
day. 

v. The degree to which the gas utility has 
curtailed or proposed to curtail gas supplies 
to its customers which use greater than 
1,500 mef per peak day for industrial boiler 
fuel use. 

vi. The degree to which conservation 
measures have reduced, or could reduce, 
gaseous fuel requirements of the gas utili¬ 
ty's customers, and the utility's current con¬ 
servation-related programs and plans and 
an assessment of conservation upon future 
demand in its service area. 

vii. A statement as to the estimated 
growth of the applicant during the year pre¬ 
ceding the date of the application and for 
the period the allocated product is request¬ 
ed by category including numbers of new 
customers and volume of gas required to 
satisfy such requirements. 

b. Allocated natural gas liquid product 
supply/demand situation. 

i. The volumes of the requested allocated 
natural gas liquid product (1) purchased or 
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obtained. (2) contracted for delivery, and (3) 
actually used for each calendar quarter of 
the period April 1. 1972, through March 31. 
1973. 

ii. The volumes of the allocated natural 
gas liquid product for which the request is 
being made, by calendar quarter, and the 
basis for the request, in terms of the appli¬ 
cant's gas deficit. 

ill. The volumes of the requested product 
currently in inventory, by location and the 
volume in inventory on April 1, 1972. 

iv. The capacity and location of all injec¬ 
tion and storage facilities owned, leased, or 
operated by applicant which would be avail¬ 
able to store and use the requested product. 
For injection or storage facilities not oper¬ 
ational at the date of application, the appli¬ 
cant should provide the estimated date of 
availability. 

v. The names of supplier(s), location(s) of 
supply, anticipated price per gallon, and the 
arrangements made with the supplier(s) to 
supply product. 

vi. Certification from the proposed 
supplier(s) that the requested product has 
or will be imported from non-Canadian 
sources or that the applicant itself will 
import from non-Canadian sources and a 
statement from the proposed supplier that 
the requested product will be incrementally 
priced to the applicant to the maximum 
extent permitted by the mandatory petro¬ 
leum price regulations. 

vii. A description of the arrangements for 
the transportation of the allocated natural 
gas liquid product to the site of use, or to 
on-site storage, including monthly delivery 
volume estimates. 

vUl. The conversion factor (i.e., the 
number of gallons of the requested product 
that are required to produce 1 MCF of gas¬ 
eous fuel). Factors above 12.0 must be sup¬ 
ported by an appropriate rationale as to the 
need for the high-BTU propane air or other 
mixture. 

c. Environmental information, 

A description of the existing environment 
affected by the proposed action only in suf¬ 
ficient detail to permit a meaningful evalua¬ 
tion of the potential environmental conse¬ 
quences of ERA granting or denying the re¬ 
quested relief, including an assessment of 
the probable direct and indirect environ¬ 
mental impacts of the proposed action. 
When the requested product is for a new fa¬ 
cility, description of the facility should be 
included. 

d. Other. 

Any other information that ERA may re¬ 
quire. 

10. Subpart E of Part 211 is deleted 
in its entirety. 

11. Subparagraph (2) of paragraph 
(h) of section 212.83 is amended by re¬ 
vising subparagraph (2)< iii) to read as 
follows: 

§212.83 Price Rule. 

• * • • • 

(h) Equal application among classes of 
purchaser. 

0 • • • • 

( 2 ) Special Rules. 


(iii) Certain imports of propane, butane, 
natural gasoline and natural gas liquids 
other than from Canada maintained in a 
separate inventory. Notwithstanding the 
provisions of paragraph (1) above with re¬ 
spect to equal application of costs, a refiner 
shall apply amounts of increased costs un¬ 
equally to the weighted average May 15. 
1973 selling prices of any imported propane, 
butane, natural gasoline, or natural gas liq¬ 
uids other than from Canada, if separate in¬ 
ventory records for such products are main¬ 
tained pursuant to §211.88(0 and provided 
that the Increased costs for such imports 
are computed pursuant to the following for¬ 
mula and further provided that the in¬ 
creased costs so computed are subtracted 
from the amount computed in § 212.83 
(c)(2)(iiiKD) for B t when , = 4: 

Where: 

1° — The total dollar amount that may be 
applied in the period ***■” (the current 
month) to the May 15. 1973 selling prices of 
products **i* to compute maximum allowable 
prices for these products. 

B * The “B” factor as defined in 
§ 212.83(c)(2Xiii)(D). 

, = imported propane, butane, natural gas¬ 
oline, or natural gas liquids other than from 
Canada maintained in a separate inventory 
pursuant to § 211.88(c). 

Increased costs so calculated shall not be 
available for recovery in the prices of other 
natural gas liquids or other propane, 
butane, or natural gasoline. 

• • • • • 

12. Paragraph (f) of Section 212.93 is 
amended by changing its title and revising 
subparagraph (2) to read as follows: 

§212.93 Price Rule. 

• • • • • 

<f) Special rules for natural gas liquid 
products. 

m * • • • 

(2) Separate cost of product in inventory 
for certain imported propane, butane, natu¬ 
ral gasoline or natural gas liquids. Any 
seller of imported propane, butane, natural 
gasoline or natural gas liquids other than 
from Canada, shall determine the price per¬ 
mitted to be charged for such products pur¬ 
suant to paragraph (a) of this section by cal¬ 
culating increased product costs as follows: 

(i) With respect to imported propane, 
butane, natural gasoline and natural gas liq¬ 
uids for which separate inventory records 
are required to be maintained pursuant to 
§ 211.88(c), for each such separate inventory 
the seller shall make a separate calculation 
of increased product costs as defined in 
§ 212.92 to be used in determining its selling 
price for such imports pursuant to para- 
graplis (a) and (b) of this section, with the 
selling prices for propane included in such 
products not, however, subject to paragrph 
(fXl) of this section. Increased costs so cal¬ 
culated shall not be available for recovery in 
the prices of other natural gas liquids or 
other propane, butane or natural gasoline. 

(ii) With respect to any quantity of im¬ 
ported propane, butane, natural gasoline 
and natural gas liquids for which a seperate 
inventory record is not required to be main¬ 


tained pursuant to § 211.88(c), the seller 
shall add the cost of such quantities to the 
cost of all other quantities of the same 
product for which separate inventory rec¬ 
ords are not maintained pursuant to 
§ 211.88(c) or pursuant to § 212.92, in making 
a separate calculation of Increased product 
costs as defined in § 212.92 to be used in de¬ 
termining its selling price for all sales of 
products other than those maintained in a 
separate inventory pursuant to §211.88(0, 
subject to all other provisions of this sec¬ 
tion, Including paragraph (f)(1). 

• • • • ♦ 

13. A new paragraph (g) is added to sec¬ 
tion 212.167, to read as follows: 

§212.167 Allocation of increased product 
costs. 


(g) Separate aggregation and allocation of 
increased costs of certain imported natural 
gas liquids and certain imported propane, 
butane or natural gasoline. Anything in this 
subpart to the contrary notwithstanding, if 
purchased natural gas liquids, or purchased 
propane, butane or natural gasoline are or 
have been imported other than from 
Canada and for which separate inventory 
records are required to be maintained under 
§ 211.88(c), increased costs of such pur¬ 
chased natural gas liquids or such pur¬ 
chased propane, butane or natural gasoline 
shall be separately calculated for each such 
separate inventory and shall be allocated to 
the natural gas liquids or the propane, 
butane or natural gasoline in such inven¬ 
tory. Increased costs so calculated shall not 
be available for recovery in the prices of 
other natural gas liquids or other propane, 
butane or natural gasoline. 

[FR. Doc. 7ff-22759 Filed 8-15-78; 8:45 am) 


[ 3128 - 01 ] 

Economic Regulatory Administration 
[10CFR Part 5001 
ENERGY CONSERVATION 

Contingency Gasoline Rationing Plan; 

Extension of Time To File Written Comments 

AGENCY: Economic Regulatory Ad¬ 
ministration, DOE. 

ACTION: Extension of time to file 
written comments. 

SUMMARY: On June 28, 1978, the 
Economic Regulatory Administration 
(ERA) of the Department of Energy 
published a proposed rule and notice 
of public hearings in connection with 
its contingency gasoline rationing plan 
(43 FR 28134). In that notice, the 
deadline set for submission of written 
comments was August 31, 1978. In 
view of the substantial public interest 
in the contingency gasoline rationing 
plan, the Economic Regulatory Ad¬ 
ministration (ERA) of the Department 
of Energy hereby extends the time for 
filing written comments on its pro¬ 
posed rulemaking concerning the plan 
to October 3, 1978. 
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DATE: Written comments by October 

3. 1978, 4:30 p.m. 

FOR FURTHER INFORMATION 
CONTACT: 

Benton F. Massell, Division of Major 
Emergency Programs, Economic 
Regulatory Administration, Depart¬ 
ment of Energy. Room 8212, 2000 M 
Street NW., Washington, D.C. 20461, 
202-632-6500. 

Martin S. Kaufman. Office of Gen¬ 
eral Counsel, Department of Energy, 
Room 5116, Federal Building, 12th 
and Pennsylvania Avenue NW., 
Washington, D.C. 20461, 202-566- 
9380. 

Issued in Washington, D.C., August 
8. 1978. 

F. Scott Bush, 

Acting Assistant Administrator\ 
Regulations and Emergency 
Planning , Economic Regula¬ 
tory Administration. 

CFR Doc. 78-23037 Filed 8-15-78; 8:45 am] 


[ 6210 - 01 ] 

FEDERAL RESERVE SYSTEM 

[12 CFR Part 225] 

[Reg. Y, Docket No. R-0171] 

BANK HOLDING COMPANIES AND BARNETT 
BANKS OF FLORIDA, INC. . 

Check Verification Services; Extension of 
Comments Period 

AGENCY: Board of Governors of the 
Federal Reserve System. 

ACTION: Extension of time for pro¬ 
posed rulemaking. 

SUMMARY: The Board has received a 
request for an extension of time for 
comments on a proposed amendment 
to Regulation Y, “Bank Holding Com¬ 
panies,’* relating to a proposal to add 
the activity of check verification to 
those that the Board has determined 
by regulation to be permissible for 
bank holding companies to engage in 
(43 FR 31936, July 24. 1978). In light 
of the Board’s desire to encourage 
public participation, the comment 
period is extended to September 13, 
1978. 

DATE: Comments should be received 
by September 13, 1978. 

FOR INFORMATION CONTACT: 

Harry Jorgenson, attorney, 202-452- 
3778, or Julius L. Loeser, senior at¬ 
torney. 202-452-3236, Legal Division, 
Board of Governors of the Federal 
Reserve System, Washington, D.C. 
20551. 

SUPPLEMENTARY INFORMATION: 
Comments should be sent to the Sec¬ 
retary, Board of Governors of the Fed¬ 
eral Reserve System. Washington. 


D.C. 20551, and should include the 
docket No. R-0171. 

Board of Governors of the Federal 
Reserve System, August 11. 1978. 

Theodore E. Allison, 
Secretary of the Board. 
[FR Doc. 78-23091 Filed 8-15-78; 8:45 am] 


[ 6750 - 01 ] 

FEDERAL TRADE COMMISSION 

[16 CFR Part 13] 

[Docket No. 9042] 

COVENTRY BUILDERS, INC, ET AL 

Consent Agreement with Analysis To Aid 
Public Comment 

AGENCY: Federal Trade Commission. 

ACTION: FTovisional consent agree¬ 
ment. 

SUMMARY: In settlement of alleged 
violations of Federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, this provi¬ 
sionally accepted consent agreement, 
among other things, would require a 
Shaker Heights, Ohio home improve¬ 
ments firm to cease, in connection 
with the extension of credit, failing to 
provide consumers with those materi¬ 
als and disclosures required by Federal 
Reserve System regulations. 

DATE: Comments must be received on 
or before October 13, 1978. 

ADDRESS: Comments should be di¬ 
rected to: Office of the Secretary, Fed¬ 
eral Trade Commission, 6th Street and 
Pennsylvania Avenue NW., Washing¬ 
ton, D.C. 20580. 

FOR FURTHER INFORMATION 
CONTACT: 

Paul R. Peterson, Regional Director, 
Federal Trade Commission. Suite 
500, Mall Building, 118 Saint Clair 
Avenue. Cleveland. Ohio 44114, 216- 
522-4207. 

SUPPLEMENTARY INFORMATION: 
Pursuant to section 6(f) of the Federal 
Trade Commission Act, 38 Stat. 721, 15 
U.S.C. 46 and § 3.25(f) of the Commis¬ 
sion’s rules of practice (16 CFR 
3.25(f)), notice is hereby given that 
the following consent agreement con¬ 
taining a consent order to cease and 
desist and an explanation thereof, 
having been filed with and provisional¬ 
ly accepted by the Commission, has 
been placed on the public record, to¬ 
gether with material submitted to the 
Commission that is not exempt from 
public disclosure under the Freedom 
of Information Act, for a period of 
sixty (60) days. Public comment is in¬ 
vited. Such comments or views will be 
considered by the Commission and will 
be available for inspection and copying 


at its principal office in accordance 
with section 4.9(b)(14) of the Commis¬ 
sion’s rules of practice (16 CFR 
4.9(b)(14)>. 

United States of America. Before 
Federal Trade Commission 

[Docket No. 9042] 

AGREEMENT CONTAINING CONSENT ORDER 
TO CEASE AND DESIST 

In the matter of Coventry Builders. 
Inc., a corporation, and Louis Galiano, 
Sr., individually and as an officer of 
said corporation. 

The agreement herein, by and be¬ 
tween Coventry Builders. Inc., a corpo¬ 
ration, by its duly authorized officer, 
and Louis Galiano, Sr., individually 
and as a former officer of said corpora¬ 
tion, hereinafter sometimes referred 
to as respondents, and their attorneys, 
and counsel for the Federal Trade 
Commission, is entered into in accord¬ 
ance with the Commission’s rule gov¬ 
erning consent order procedures. In 
accordance therewith, the parties 
hereby agree that: 

1. Respondent Coventry Builders. 
Inc. is a corporation formerly orga¬ 
nized, existing, and doing business 
under and by virtue of the laws of the 
State of Ohio, with its office and prin¬ 
cipal place of business formerly locat¬ 
ed at 13015 Larchmere, in the city of 
Shaker Heights, State of Ohio. 

Respondent Louis Galiano, Sr., was 
an officer of said corporation. He for¬ 
mulated, directed, and controlled the 
policies, acts, and practices of said cor¬ 
poration. His address is 231 174th 
Street, North Miami Beach, Fla. 
33160. 

2. Respondents have been served 
with a copy of the complaint issued by 
the Federal Trade Commission charg¬ 
ing them with violation of the Federal 
Trade Commission Act, and the Truth 
In Lending Act, and the implementing 
regulations promulgated thereunder, 
and have filed answers to said com¬ 
plaint denying said charges. 

3. Respondents admit all the juris¬ 
dictional facts set forth in the Com¬ 
mission’s complaint in this proceeding. 

4. Respondents waive: 

(a) Any further procedural steps; 

(b) The requirement that the Com¬ 
mission's decision contain a statement 
of findings of fact and conclusions of 
law; and 

(c) All rights to seek judicial review 
or otherwise to settle or contest the 
validity of the order entered pursuant 
to this agreeement. 

5. This agreement shall not become 
a part of the official record of the pro¬ 
ceeding unless and until it is accepted 
by the Commission. If this agreement 
is accepted by the Commission, it, to¬ 
gether with related material pursuant 
to rule 3.25(f), will be placed upon the 
public record for a period of sixty (60) 
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days and information in respect there¬ 
to publicly released. The Commission 
thereafter may either withdraw its ac¬ 
ceptance of the agreement and so 
notify respondent, in which event it 
will take such action as it may consid¬ 
er appropriate, or issue and serve its 
decision in disposition of the proceed¬ 
ing. The Commission may, at any time 
pending issuance of this order, require 
hearings on the relief requirements 
provided by this order. 

6. This agreement is for settlement 
purposes only and does not constitute 
an admission by respondents that the 
law has been violated as alleged in the 
said copy of the complaint the Com¬ 
mission has issued. 

7. This agreement contemplates 
that, if it is accepted by the Commis¬ 
sion. and if such acceptance is not sub¬ 
sequently withdrawn by the Commis¬ 
sion pursuant to the provisions of 
§ 3.25(f) of the Commission’s rules, the 
Commission may, without further 
notice to respondents, (1) enter its de¬ 
cision containing the following order 
to cease and desist in disposition of 
the proceeding, and (2) make informa¬ 
tion public in respect thereto. When so 
entered, the order to cease and desist 
shall have the same force and effect, 
and may be altered, modified or set 
aside in the same manner and within 
the same time as provided by statute 
for other orders. The order shall 
become final upon service. Delivery by 
the U.S. Postal Service of the decision 
containing the agreed-to order to re¬ 
spondents’ address as stated in this 
agreement shall constitute service. Re¬ 
spondents waive any right they may 
have to any other manner of sendee. 
The complaint, findings of fact, and 
conclusions of law may be used in con¬ 
struing the terms of the order, and no 
agreement, understanding, representa¬ 
tion, or interpretation not contained 
in the order or the agreement or in 
the complaint, findings of fact and 
conclusions of law may be used to vary 
or contradict the terms of the order. 

8. Respondents have read the com¬ 
plaint and the order contemplated 
hereby. They understand that once 
the order has been issued, they will be 
required to file one or more compli¬ 
ance reports showing that they have 
fully complied with the order. Respon¬ 
dents further understand that they 
may be liable for a civil penalty in the 
amount provided by law for each viola¬ 
tion of the order after it becomes 
final. 

ORDER 

I 

It is ordered ,, That respondents Cov¬ 
entry Builders, Inc., a corporation, its 
successors and assigns, and its officers, 
and Louis Galiano. Sr., individually 
and as an officer of said corporation. 


and respondents’ agents, representa¬ 
tives, and employees, directly or 
through any corporation, subsidiary, 
division, or other device, in connection 
with the extension of consumer credit 
or advertisements to aid, promote, or 
assist, directly or indirectly, in the ex¬ 
tension of consumer credit, as “con¬ 
sumer credit” and “advertisement” are 
defined in regulation Z (12 CFR 226) 
of the Truth in Lending Act (15 U.S.C. 
Section 1601, et seq.), do forthwith 
cease and desist from: 

(1) Failing to disclose the “annual 
percentage rate,” computed in accord¬ 
ance with § 226.5 of regulation Z as re¬ 
quired by § 226.8(b)(2) of regulation Z. 

(2) Failing to retain evidence of com¬ 
pliance with the requirements of regu¬ 
lation Z for a period of not less than 
two (2) years after the date each dis¬ 
closure was required to be made, as re¬ 
quired by §226.6(1) of regulation Z. 
Evidence of compliance shall include, 
but not be limited to, copies of all dis¬ 
closure statements and rescission 
statements required by regulation Z. 
which pertain to contracts ultimately 
rescinded, modified, renegotiated, or 
otherwise not accepted either by re¬ 
spondents or by the consumer. 

(3) Failing to furnish customers with 
the disclosures perscribed by § 226.8 of 
regulation Z before the transaction is 
consummated, as required by § 226.8(a) 
of regulation Z. 

(4) Failing to furnish customers with 
a duplicate of the instrument or a 
statement by which the disclosures 
prescribed by §226.8 of regulation Z 
are made, and on which the creditor is 
identified, as required by § 226.8(a) of 
regulation Z. 

(5) Failing to disclose the amount or 
method of computing the amount of 
any default, delinquency, or similar 
charges payable in the event of late 
payments, as required by § 226.8(b)(4) 
of regulation Z. 

(6) Failing to disclose a description 
or identification of the type of securi¬ 
ty interest held or to be retained or ac¬ 
quired by the creditor in connection 
with the extension of credit, as re¬ 
quired by § 226.8(b)(5) of regulation Z. 

(7) Failing to clearly identify the 
property to which the security interest 
relates, as required by § 226.8(b)(5) of 
regulation Z. 

(8) Failing to use the term “unpaid 
balance of cash price” to describe the 
difference between the cash price and 
the total downpayment, as required by 
§ 226.8(c)(3) of regulation Z. 

(9) Failing to disclose the sum of the 
unpaid balance of cash price and all 
other charges included in the amount 
financed but which are not part of the 
finance charge, and to describe that 
sum using the term “unpaid balance,” 
as required by §226.8(0(5) of regula¬ 
tion Z. 


(10) Supplying any information, ex¬ 
planation. or contract clause not re¬ 
quired to be disclosed by regulation Z 
in a manner which misleads or con 
fuses the customer or contradicts, ob¬ 
scures, or detracts attention.from the 
information required to be disclosed 
by regulation Z, in violation of 
§ 226.6(c) of regulation Z. 

(11) Failing to provide consumers 
having the right to rescind a transac 
tion pursuant to § 226.9 of regulation Z 
with two copies of the “Notice to the 
Consumer Required by Federal Law,” 
in the manner and form required by 
§ 226.9(b) of regulation Z. 

(12) Failing to delay performance 
until after the period of time allowed 
for rescission by the consumer has ex¬ 
pired and respondents herein have 
reasonably satisfied themselves that 
the customer has not exercised his 
right of rescission, as required by 
§ 226.9(c) of regulation Z. In this 
regard, respondents shall not perform, 
or cause or permit to be performed, 
during the rescission period, any of 
the following actions: 

(a) The disbursement of monies 
other than in escrow; 

(b) The making of any physical 
changes in the property of the custom¬ 
er; 

(c) The performance of any work or 
service for the customer; or 

(d) The making of any deliveries to 
the residence of the customer if the 
creditor has retained or will retain or 
will acquire a security interest other 
than one arising by operation of law. 

(13) Failing, in any consumer credit 
transaction or advertisement, to make 
all disclosures determined in accord¬ 
ance with § 226.4 and § 226.5 of regula¬ 
tion Z at the time and in the manner, 
form, and amount required by § 226.6, 
226.7, 226.8, 226.9, and 226.10 of regu¬ 
lation Z. 

It is further ordered. That respon¬ 
dents deliver a copy of this order to all 
present and future sales and office 
personnel whose services are engaged 
by respondents, and that respondents 
secure a signed statement acknowledg 
ing receipt of said order from each 
such person. 

It is further ordered. That respon¬ 
dents notify the Commission at least 
thirty (30) days prior to any proposed 
change in the corporate respondent 
such as dissolution, voluntary bank¬ 
ruptcy, assignment, the creation or 
dissolution of subsidiaries, which may 
affect compliance obligations arising 
out of this order, or any other change 
in the corporation which may affect 
compliance obligations arising out of 
this order. 

It is further ordered. That the indi¬ 
vidual respondent named herein 
promptly notify the Commission of 
the discontinuance of his present busi¬ 
ness or employment and of his affili- 
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ation with a new business or employ¬ 
ment. Such notice shall include re¬ 
spondent’s current business or employ¬ 
ment in which he is engaged, as welk 
as a description of his duties and re¬ 
sponsibilities. 

It is further ordered , That respon¬ 
dents shall, within sixty (60) days 
after the effective date of this order, 
file with the Commission a report set¬ 
ting forth the manner in which they 
have complied with the provisions of 
this order, and any future compliance 
reports in the form and manner which 
the Commission may order. 

Coventry Builders, Inc. and Louis 
Galiano, Sr. 

[Docket No. 9042] 

ANALYSIS OF PROPOSED CONSENT ORDER 
TO AID PUBLIC COMMENT 

The Federal Trade Commission has 
accepted an agreement to a proposed 
consent order from Coventry Builders. 
Inc. and from Louis Galiano, Sr., both 
as an individual and as an officer of 
Coventry. 

The proposed consent order and ma¬ 
terial submitted by Coventry that is 
reasonably related to the merits of the 
order and is not exempt from disclo¬ 
sure under the Freedom of Informa¬ 
tion Act have been placed on the 
public record for sixty (60) days for re¬ 
ception of comments by interested 
persons. Comments received during 
this period will become part of the 
public record. After sixty (60) days, 
the Commission will again review the 
agreement and the comments received 
and will decide whether it will with¬ 
draw from the agreement or make 
final the agreement’s proposed order. 

Coventry Builders was an Ohio cor¬ 
poration which engaged in the sale 
and installation of home improve¬ 
ments. It has been dissolved. Louis Ga¬ 
liano, Sr., was on officer of the corpo¬ 
ration and controlled its day-to-day ac¬ 
tivities. 

The complaint alleges that Coventry 
and Louis Galiano, Sr., violated the 
Truth in Lending Act by failing to 
make certain disclosures required by 
the act at the time and in the manner 
required by the act, and by failing to 
provide notices of the right of rescis¬ 
sion at the time and in the manner re¬ 
quired by the Truth in Lending Act. 

The consent order in this matter re¬ 
quires Coventry and Louis Galiano, 
Sr., to discontinue violating the Truth 
in Lending Act and to comply in the 
future with the requirements of the 
act. The order requires Louis Galiano, 
Sr., to notify the Commission should 
he become part of another business. 
Finally, the order requires Coventry 
and Louis Galiano, Sr., to file reports 
with the Commission setting forth the 
manner in which they have complied 
with the consent order. 


The purpose of this analysis is to fa¬ 
cilitate public comment on the pro¬ 
posed order. It is not intended to con¬ 
stitute an official interpretation of the 
agreement and proposed order, or to 
modify in any way their terms. 

Carol M. Thomas, 
Secretary. 

[FR Doc. 78-22863 Filed 8-15-78; 8:45 am] 


[ 3710 - 92 ] 

DEPARTMENT OF THE ARMY 

Corps of Engineers 
[33 CFR Port 204] 

PART 204—DANGER ZONE REGULATIONS 
Pacific Ocean, Calif. 

AGENCY: U.S. Army Corps of Engi¬ 
neers, DOD. 

ACTION: Notice of proposed rulemak¬ 
ing. 

SUMMARY: The Corps of Engineers 
proposes to amend the regulations 
which establish a danger zone in the 
Pacific Ocean at San Miguel Island. 
Calif, to extend the period of use to 1 
July 1980. 

DATE: Comments must be received on 
or before September 18. 1978. 

ADDRESS: Send comments to: Office 
of the Chief of Engineers, ATTN: 
DAEN-CWO-N. Washington. D.C. 
20314. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Ralph T. Eppard at 202-693- 
5070. 

SUPPLEMENTARY INFORMATION: 
The commander. Pacific Missile Range 
has requested that 33 CFR Part 
204.203 which establishes and governs 
the use of a naval restricted area in 
the Pacific Ocean at San Miguel 
Island, Calif, be amended with respect 
only to paragraph (c)(9) as set forth 
below: 

§ 204.203 Pacific Ocean at San Miguel 
Island, Calif., naval danger zone. 


(c) The regulations. • • • 

(9) The regulations in this section 
shall be in effect until 1 July 1980 and 
shall be reviewed in May 1980 to deter¬ 
mine the continuing need. 

Date: August 8, 1978. 

Thorwald R. Peterson. 

Colonel , Corps of Engineers, 
Executive Director , Engineer Staff 

[FR Doc. 78-22823 Filed 8-15-78; 8:45 am] 


[ 6560 - 01 ] 

ENVIRONMENTAL PROTECTION 
AGENCY 

[40 CFR Part 52] 

[FRL 947-6] 

STATE OF MARYLAND 

Proposed Revision of Implementation Plan; 
Extension of Comment Period 

AGENCY: Environmental Protection 
Agency. 

ACTION: Proposed rule, extension of 
public comment period. 

SUMMARY: This notice is a follow-up 
to previous extension notices which 
appeared in the Federal Register on 
April 11. 1978 (43 FR 15167) May 26, 
1978 (43 FR 22748), June 29. 1978 (43 
FR 28214) and July 13. 1978 (43 FR 
30075). The purpose of this notice is to 
further extend the public comment 
period for the notice of proposed rule- 
making issued by EPA region III on 
March 6, 1978 (43 FR 9162) pertaining 
to a proposed revision of the Maryland 
State implementation plan (SIP). The 
proposed plan revision refers to an ex¬ 
ception request submitted to EPA by 
the State of Maryland on behalf of 
the Westvaco Corp., Luke, Md. 

DATE: The public comment period 
has been* extended to September 8, 
1978. 

ADDRESSES: Copies of the proposed 
revision, together with supporting doc¬ 
umentation and correspondence, are 
available for public inspection during 
normal business hours at the offices 
of: 

U.S. Environmental Protection Agency, 
Region III, Curtis Building, 10th Floor, 
Sixth and Walnut Streets, Philadelphia, 
Pa. 19106. 

Maryland Bureau of Air Quality and Noise 
Control, 201 West Preston, Street, Bal- 
tiomre, Md. 21201, Attention: Mr. George 
P. Ferreri. 

Public Information Reference Unit. Room 
2922—EPA Library, U.S. Environmental 
Protection Agency. 401 M Street S.W.. 
Washington. D.C. 20460. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Israel Milner, Manager, Plans 
Management Group, Air Programs 
Branch. U.S. Environmental Protec¬ 
tion Agency, Region III, Curtis 
Building. 6th and Walnut Streets. 
Philadelphia. Pa. 19106, telephone 
215-597-8174). 

SUPPLEMENTARY INFORMATION: 
On March 6, 1978 (43 FR 9162), EPA 
issued a notice of proposed rulemaking 
pertaining to a proposed revision of 
the Maryland State implementation 
plan and on April 11. 1978 (43 FR 
15167) the public comment period for 
this notice was extended to May 8. 
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1978. On May 26, 1978 (43 FR 22748) 
the public comment period was fur¬ 
ther extended to June 7, 1978 and on 
June 29, 1978 (43 FR 28214) the com¬ 
ment period was again extended to 
July 7, 1978. An additional notice ap¬ 
peared on July 13, 1978 (43 FR 30075) 
again extending the comment period 
to August 6, 1978. The proposed plan 
revision refers to an exception request 
submitted to EPA by the State of 
Maryland on behalf of the Westvaco 
Corp., Luke. Md. The request would 
except Westvaco from the applicable 
State and Federal sulfur content-in- 
fuel regulations and at the same time, 
limit sulfur dioxide emissions from all 
fuel-burning equipment located at this 
facility to 49 tons per day. 

This notice is to advise the public 
that the comment period on this ex¬ 
ception request is extended until Sep¬ 
tember 8. 1978. All comments submit¬ 
ted on or before that date will be con¬ 
sidered as a basis for the Administra¬ 
tor’s final determination with regard 
to this proposed SIP revision. 

(42 U.S.C. 7401.) 

Dated: August 8. 1978. 

Jack J. Schramm, 
Regional Administrator. 

[FR Doc. 78-22954 Filed 8-15-78; 8:45 am] 


[ 6560 - 01 ] 

[40 CFR Port 651 

[FRL 947-51 

STATE AND FEDERAL ADMINISTRATIVE 
ORDERS PERMITTING A DELAY IN COMPLI¬ 
ANCE WITH STATE IMPLEMENTATION PLAN 
REQUIREMENTS 

Proposed Delayed Compliance Order for the 
Great Northern Paper Co. Millinocket, Maine 

AGENCY: Environmental Protection 
Agency. 

ACTION: Proposed rule. 

SUMMARY: EPA proposes to issue an 
administrative order to the Great 
Northern Paper Co., Millinocket, 
Maine. The order requires the Compa¬ 
ny to bring air emissions from its coni¬ 
cal wood waste incinerator at its Por¬ 
tage Chip Plant in Portage, Maine, 
into compliance with certain regula¬ 
tions contained in the federally ap¬ 
proved Maine State Implementation 
Plan (SIP). Because the company is 
unable to comply with these regula¬ 
tions at this time, the proposed order 
would establish an expeditious sched¬ 
ule requiring final compliance by July 
1, 1979. Source compliance with the 
order would preclude suits under the 
Federal enforcement and citizen suit 
provision of the Clean Air Act for vio¬ 
lation of the SIP regulations covered 
by the order. The purpose of this 
notice is to invite public comment and 


to offer an opportunity to request a 
public hearing on EPA’s proposed issu¬ 
ance of the order. 

DATES: Written comments must be 
received on or before September 15, 
1978, and requests for a public hearing 
must be received on or before August 
31, 1978. All requests for a public hear¬ 
ing should be accompanied by a state¬ 
ment of why the hearing would be 
beneficial and a text or summary of 
any proposed testimony to be offered 
at the hearing. If there is significant 
public interest in a hearing, it will be 
held after 21 days prior notice of the 
date, time, and place of the hearing 
has been given in this publication. 

ADDRESSES: Comments and requests 
for a public hearing should be submit¬ 
ted to Director, Enforcement Division, 
EPA, Region I, Room 2103, John F. 
Kennedy Federal Building, Boston, 
Ma. 02203. Attn: Air Compliance 
Clerk. Material supporting the order 
and public comments received in re¬ 
sponse to this notice may be inspected 
and copied (for appropriate charges) 
at this address during normal business 
hours. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Sam Silverman, attorney, 617- 

223-5600 or Mr. Robert O’Meara, en¬ 
gineer, 617-223-5610, both at EPA, 

Region I. Room 2103. JFK Federal 

Building, Boston, Ma. 02203. 

SUPPLEMENTAL INFORMATION: 
The Great Northern Paper Company. 
Millinocket, Maine, operates a wood 
chip plant in Portage. Maine. The pro¬ 
posed order addresses emissions from 
the conical wood waste incinerator at 
this facility, which are subject to sec¬ 
tion 100.4.2 of the Maine Department 
of Environmental Protection Air Pol¬ 
lution Control Regulations. The regu¬ 
lation limits the emissions of particu¬ 
late matter and is part of the federally 
approved Maine State Implementation 
Plan. The order requires final compli¬ 
ance with the regulation by July 1. 
1979, and the source has consented to 
its terms. 

The proposed order satisfies the ap¬ 
plicable requirements of section 113(d) 
of the Clean Air Act (the act). If the 
order is issued, source compliance with 
its terms would preclude further EPA 
enforcement action under section 113 
of the act against the source for viola¬ 
tions of the regulation covered by the 
order during the period the order is in 
effect. Enforcement against the source 
under the citizen suit provisions of the 
act (section 304) would be similarly 
precluded. 

Comments received by the date spec¬ 
ified above will be considered in deter¬ 
mining whether EPA should issue the 
order. Testimony given at any public 
hearing concerning the order will also 


be considered. After the public com¬ 
ment period and any public hearing, 
the Administrator of EPA will publish 
in the Federal Register, the Agency’s 
final action on the order in 40 CFR 
Part 65. 

The provisions of 40 CFR Part 65 
will be promulgated by EPA soon, and 
will contain the procedure for EPA’s 
issuance, approval, and disapproval of 
an order under section 113(d) of the 
act. In addition. Part 65 will contain 
sections summarizing orders issued, 
approved, and disapproved by EPA. A 
prior notice proposing regulations for 
Part 65, published at 40 FR 14876 
(April 2. 1975), will be withdrawn, and 
replaced by a notice promulgating 
these new regulations. 

(42 U.S.C. 7413. 7601) 

July 25. 1978. 

William R. Adams, Jr., 
Regional Administrator , Region /. 

In consideration of the foregoing, it 
is proposed to amend 40 CFR chapter 
I, as follows: 

PART 65— DELAYED COMPLIANCE ORDERS 

1. By adding §65.240 to read as fol¬ 
lows: 

§ 65.210 Federal delayed compliance 
orders issued under Section 113(d) (1), 
(3), and (4) of the Act 

U.S. Environmental Protection Agency 

region i 

In the matter of Great Northern Paper 
Co., Portage Chip Plant, Portage. Maine, 
proceedings under section 113 of the Clean 
Air Act. 42 U.&C. §7413. Order No. A-SS- 
77-473. 

This order is issued pursuant to section 
113(d)(1) of the Clean Air Act (the “Act'’), 
42 U.S.C. 7413(d)(1). This ORDER contains 
a schedule for compliance and reporting re¬ 
quirements. Public notice, opportunity for a 
public hearing, and thirty days notice to the 
State of Maine have been provided pursuant 
to section 113(d)(1) of the Act. 

FINDINGS 

1. Section 100.4.2 of the Maine Air Pollu¬ 
tion Control Regulations (“Regulations”) 
reads In pertinent part: 

No person shall emit or cause to be emit¬ 
ted any particulate air contaminants from 
any incinerator darker than a number 1 on 
the Rlngelmann Chart excluding the emis¬ 
sion of water vapor. 

2. Section 100.4.2 of the Regulations is 
part of the Implementation plan submitted 
to and approved by EPA pursuant to section 
110 of the Act. This section is therefore a 
“requirement of an applicable implementa¬ 
tion plan” as that term is used In section 
113(a)(1) of the Act. 

3. The Great Northern Paper Co. operates 
a wood chip mill In Portage. Maine from 
which wood waste generated by the process 
is burned in a conical wood waste Inciner¬ 
ator. Emissions from conical wood waste in¬ 
cinerators are subject to the emission limi¬ 
tation contained in section 100.4.2 of the 
regulations. 
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4. On May 19. 1977, the regional adminis¬ 
trator Issued a Notice of Violation to the 
Great Northern Paper Co. alleging violation 
of the above-cited regulation. Observations 
of particulate emissions from the conical in¬ 
cinerator in excess of the standard, made on 
April 6. 1977 by a certified EPA smoke ob¬ 
server. were the basis for the issuance of 
this notice. 

5. Representatives of the Great Northern 
Paper Co. were afforded an opportunity to 
confer with EPA concerning the alleged vio¬ 
lation, in accordance with section 113(aXl) 
of the Act. At this conference, which was 
held on June 29, 1977, Great Northern ex¬ 
plained that several months were needed 
before the company could commit itself to 
one of the alternatives for achieving final 
compliance with the Regulations that were 
being considered. 

6. On January 1, 1978, a certified smoke 
reader affiliated with the Maine DEP again 
observed particulate emissions from the 
conical incinerator in excess of the standard 
in section 100.4.2. Based upon this informa¬ 
tion, EPA finds that the violation of section 
100.4.2 of the Regulations has continued 
more than thirty days beyond Great North¬ 
ern’s receipt of the notice of violation. 

ORDER 

After a thorough investigation of all rele¬ 
vant facts. Including public comment, it is 
determined that the schedule for compli¬ 
ance set forth in this order Is as expeditious 
as practicable, and that the terms of this 
order comply with Section 113(d) of the Act. 

Definitions: For the purposes of this 
order 

1. “Site location application” shall mean 
all Information required for the Maine DEP 
Bureau of Solid Waste Management review 
of the proposed land disposal system. 

2. “Land disposal system” shall mean any 
land area or combination of land area and 
structures, including necessary equipment 
used for storing, salvaging, processing, re¬ 
ducing. or disposing of solid waste. 

3. “Site development” shall mean all nec¬ 
essary physicial modifications to a land area 
in the establishment of a land disposal 
system in accordance with site engineering 
and design specifications approved by the 
Maine DEP. Such modifications shall in¬ 
clude, but not be limited to. all necessary 
roadway construction, land clearing, exca¬ 
vating, and grading. 

4. “Land disposal equipment” shall mean 
all equipment necessary for the proper op¬ 
eration of the land disposal system in ac¬ 
cordance with prescribed Maine DEP proce¬ 
dures. Such equipment shall Include, but 
not be limited to, trucks, truck loading 
equipment, and appurtenant structures. 

5. “Progress report” shall mean a written 
report which outlines where applicable: 

(a) The status of site selection. 

(b) The status of application for site ap¬ 
proval to the Maine DEP, 

(c) The anticipated schedule for site devel¬ 
opment. and 

<d) The anticipated schedule for delivery 
of land disposal equipment. 

It is hereby Ordered: 

I. That the Great Northern Paper Compa¬ 
ny shall comply with the Maine Implemen¬ 
tation Plan regulations in accordance with 
the following schedule for implementation 
of plans for a land disposal system for the 
wood waste generated at its Portage Chip 
Plant on or before the dates specified: 


A. Submit a progress report to the Direc¬ 
tor of the Enforcement Division on the Site 
Selection process for the land disposal 
system not later than July 15, 1978, or 
within ten days after receipt of this order, 
whichever is later. 

B. Submit a site location application to 
the Maine DEP for approval not later than 
August 1, 1978. or within ten days after re¬ 
ceipt to this order, whichever is later. 

C. Enter into a purchase agreement or 
lease arrangement for needed land, if neces¬ 
sary. and Issue purchase orders for land dis¬ 
posal system equipment not later than 30 
days after the Maine DEP approves the site 
location application. Upon disapproval of a 
site location application by the Maine DEP. 
Great Northern shall submit an application 
for an alternate site for a land disposal 
system to the Maine DEP not later than 45 
days after disapproval. 

D. Within 5 days of Maine DEP approval 
or disapproval of the site location applica¬ 
tions. notify EPA of such action. 

E. Commence development of the land dis¬ 
posal system site not later than May 15, 
1979. 

F. Submit a progress report to the Direc¬ 
tor of the Enforcement Division not later 
than June 1. 1979. 

G. Commence operation of the land dis¬ 
posal system and cease operation of the 
conical wood waste incinerator in violation 
of the Maine Air Pollution Control Regula¬ 
tions not later than July 1. 1979. 

IL That the Great Northern Paper Co. is 
not relieved by this order from compliance 
with any requirements imposed by the ap¬ 
plicable State Implementation Plan, EPA, 
and/or the courts pursuant to section 303 of 
the Act during any period of Imminent and 
substantial endangerment to the health per¬ 
sons. 

IIL That the Great Northern Paper Co. 
shall comply with the following reporting 
requirements on or before the dates speci¬ 
fied below. 

A. Not later than 5 days after any date for 
achievement of an Incremental step or final 
compliance specified in this order. Great 
Northern shall notify EPA in writing of its 
compliance, or noncompliance and reasons 
thereof, with the requirement. If delay is 
anticipated in meeting any requirement of 
this order. Great Northern shall immediate¬ 
ly notify EPA in writing of the anticipated 
delay and reasons therefor. Notification to 
EPA of any anticipated delay does not 
excuse the delay. 

B. All submittals and notifications to EPA 
pursuant to this order shall be made to: 

Director. Enforcement Division. U.S. Envi¬ 
ronmental Protection Agency, J.F.K. Fed¬ 
eral Building—Room 2103, Boston, Mass. 

02203, Attn: Air Compliance Clerk. 

IV. That while section 113(d)(1)(C) of the 
Act normally requires emission monitoring 
in an order, no reasonable and economical 
system of emission monitoring for Great 
Northern’s incinerator exists. It appears 
that all efforts are being made by the com¬ 
pany to operate the incinerator so as to 
rnlnimi^AP emissions. 

V. Nothing herein shall affect the respon¬ 
sibility of the Great Northern Paper Co. to 
comply with State, local or other Federal 
regulations. Nor shall anything in this order 
affect the responsibility of Great Northern 
to comply with section 100.4.2 of the regula¬ 
tions insofar as it is able to do so during the 
period this order is in effect. 


VI. The Great Northern Paper Co. is 
hereby notified that failure to achieve final 
compliance by July 1, 1979. may result in a 
requirement to pay a noncompliance penal¬ 
ty under Section 120 of the Act. In the 
event of such failure. Great Northern will 
be formally notified, pursuant to section 
120(b)(3) and any regulations promulgated 
thereunder, of its noncompliance. 

VTI. This order shall be terminated In ac¬ 
cordance with Section 113(d)(8) of the Act if 
the Administrator determines on the record, 
after notice and hearing, that an inability to 
comply with section 100.4.2 of the Regular 
ttons no longer exists. 

VIII. Violation of any requirement of this 
ORDER shall result in one or more of the 
following actions. 

A. Enforcement of such requirement pur¬ 
suant to sections 113(a), (b), or (c) of the 
Act. including possible Judicial action for an 
injunction and/or penalties and, in appro¬ 
priate cases, criminal prosecution. 

B. Revocation of this order, after notice 
and opportunity for a public hearing, and 
subsequent enforcement of section 
100.4.2(a) of the regulations in accordance 
with the preceding paragraph. 

C. If such violation occurs on or after July 
1, 1979, notice of noncompliance and subse¬ 
quent action pursuant to section 120 of the 
Act. 

IX. This order is effective August 16.1978. 

Date:- 

Douglas M. Costle. 

Administrator. 

CONSENT TO THE ORDER 

The Great Northern Paper Co., finding 
that the compliance schedule in this order 
is practicable, hereby consents to the issu¬ 
ance of this order and will undertake to 
comply with all of its terms and conditions. 

Dated: July 14.1978. 

R. J. Skinner. 

Vice President-Operations 

[FR Doc. 78-22953 Filed 8-15-78; 8:45 ami 
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FEDERAL COMMUNICATIONS 
COMMISSION 

[47 CFR Parts 63 and 64] 

[CC Docket No. 78-219; FCC 78-5161 

REVISION OF THE PROCESSING POLICIES FOR 
WAIVERS OF THE TELEPHONE COMPANY- 
CABLE TELEVISION “CROSS OWNERSHIP 
RULES” 

Clarification and Notice of Proposed 
Rulemaking 

AGENCY: Federal Communications 
Commission. 

ACTION: Clarification and notice of 
proposed rulemaking. 

SUMMARY: This item clarifies the 
FCC’s telephone company-cable televi¬ 
sion “crossownership rules'*, 63.54 and 
64.601 (47 FCR 63.54 and 64.601), and 
proposes a change In the processing 
procedure for waivers of these rules 
which would relieve rural telephone 
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PROPOSED RULES 


companies of a need to demonstrate 
the infeasibility of independent cable 
television operation where such oper¬ 
ation may be reasonably presumed to 
be economically infeasible because of 
low population density. 

DATES: Comments must be received 
before September 18, 1978. Reply com¬ 
ments must be received before October 
2, 1978. 

ADDRESSES: Federal Communica¬ 
tions Commission, Washington, D.C. 
20554. 

FOR FURTHER * * INFORMATION 
CONTACT: 

Richard O. Pullen, Common Carrier 

Bureau, 202-632-6440. 

SUPPLEMENTARY INFORMATION: 
Adopted: July 13, 1978. 

Released: August 15.1978. 

In the matter of revision of the pro¬ 
cessing policies for waivers of the tele¬ 
phone company—cable television 
•'cross ownership rules”, §§63.54 and 
64.601 of the Commission's rules and 
regulations. CC Docket No. 78-219; in 
re petition of National Telephone Co¬ 
operative Association, for a general 
waiver in rural areas of the telephone 
company-cable television cross owner¬ 
ship rules, §§63.54 and 64.601 of the 
Commission's rules and regulations, 
File No. W-602-58. 

1. Notice is hereby given of a pro¬ 
posed rulemaking to change our pro¬ 
cessing procedure for waivers of the 
Commission's telephone company- 
cable television “cross ownership 
rules.” §§63.54 and 64.601 (47 CFR 
63.54 and 64.601). In general, we pro¬ 
pose to relieve telephone companies in 
rural areas of a need to demonstrate 
the infeasibility of independent cable 
television operation where such oper¬ 
ation may be reasonably presumed to 
be economically infeasible because of 
low population density. This item has 
been prompted by a petition filed No¬ 
vember 12. 1976 (file No. W-602-58) by 
the National Telephone Cooperative 
Association (NTCA) which requests a 
“general waiver” of these rules to 
permit small telephone companies to 
offer cable television and other broad¬ 
band services in conjunction with tele¬ 
phone service in rural areas where 
cable television would not be other¬ 
wise feasible. Comments to this peti¬ 
tion, which were responded to by 
NTCA, were filed on December 13, 
1976 by the United States Independ¬ 
ent Telephone Association (USITA); 
on January 19, 1977, by the Office of 
Telecommunications Policy (OTP); 
and on January 28, 1977, by the Na¬ 
tional Cable Television Association, 
Inc. (NCTA). 1 For reasons discussed 


’By letter dated December 28, 1978, the 
Commission granted a request of NCTA to 
extend, until January 28, 1977, the time for 


below, we have decided that this 
notice, Ih conjunction with a clarifica¬ 
tion of our existing rules, is more ap¬ 
propriate than the relief sought by 
the petition. 

2. The rules in question, §§ 63.54 and 
64.601, generally prohibit telephone 
common carriers from furnishing 
cable television service to the viewing 
public within their telephone service 
area either directly, or indirectly 
through a subsidiary.* However, upon 
the Commission's own motion or pur¬ 
suant to a petition for waiver, §§ 63.55 
and 64.602 of the rifles (47 CFR 63.55 
and 64.602) provide for the individual 
waiver of those rules upon a showing 
that, in a given community, cable tele¬ 
vision service “demonstrably could not 
exist except through a CATV system 
related to or affiliated with the local 
telephone common carrier or upon 
other showing of good cause • • • .” a 

Background 

3. As background. Commission regu¬ 
lation in this area began in 1966 when 
we directed telephone companies to 
file tariffs for the provision of local co¬ 
axial cable distribution facilities to 
cable television operators, because we 
found such service to be clearly a 
commpn carrier undertaking which 
constituted interstate communica¬ 


flling comments. This matter has also elicit¬ 
ed congressional interest, and, at the re¬ 
quest of the chairman of the subcommittee 
on Communications of the House Commit¬ 
tee on Interstate and Foreign Commerce, 
the Office of Telecommunications of the 
U.S. Department of Commerce prepared a 
report entitled “Rural Telecommunications: 
Cross Ownership Rule” (March 22, 1977). 
The subcommittee also held hearings on 
rural telecommunications on June 17, 1977. 
In addition, on December 15, 1977, the 
Office of Telecommunications Policy Issued 
an “Interagency Committee Report on 
Rural Communications” which dealt in part 
with the issues raised herein. 

* Although the “final report and order” in 
docket No. 18509, 21 FCC 2d 307 (1970), 
which adopted the rules, expressed concern 
for the development of all broadband cable 
television services, these rules have been 
construed to apply only to cable television 
facilities which transmit programs broad¬ 
cast by one or more television stations. Gen¬ 
eral Telephone Co. of S. W. v. United States, 
449 F. 2d 846. 860 ( 5th Cir. 1971). 

* Sections 63.54(b) and 64.602(b) require 
that telephone company waiver requests be 
accompanied by evidenoe of service on any 
existing cable television system operator, 
franchise holder, or applicant within the 
telephone company’s local service area. 
NTCA did not do this, noting the obviously 
substantial burden of identifying every 
cable television system, franchise holder, 
and franchise applicant in the territory of 
telephone companies with less than thirty 
subscribers per mile in communities of less 
than 50,000 population. We will construe 
NTCA’s petition for general waiver to in¬ 
clude a request for waiver of the service re¬ 
quirements, which we grant, in order to 
permit consideration of the general policy 
issues raised. 


tions. “Common carrier tariffs for 
CATV systems,” 4 FCC 2d 257 (1966). 
In 1968, the Commission determined 
that prior section 214(a) (47 U.S.C. 
214(a)) authority had to be obtained 
by a telephone company before it 
could construct, acquire, or operate 
distribution facilities to provide chan¬ 
nel service to a cable television system. 
“General Telephone Co. of Califor¬ 
nia,” 13 FCC 2d 488 (1968). affd. Gen¬ 
eral Telephone Co. of California v. 
FCC ; 413 F. 2d 390 (D.C. Cir. 1969), 
cert denied U.S. 888 (1969).« Of the 
subsequent section 214 applications re¬ 
ceived, many contained some degree of 
ownership affiliation between the tele¬ 
phone company applicants and the 
cable television customers to be 
served. Because these applications 
raised common legal and policy ques¬ 
tions, the Commission instituted 
docket No. 18509 to consider whether 
telephone companies, either directly 
or through their owned or controlled 
affiliates, should be permitted to 
render cable television service to the 
public, and, if so, what conditions 
should be attached to any authoriza¬ 
tions issued under section 214. 34 FR 
6290 (April 14, 1969). Although this 
proceeding considered many issues, 4 
the central problem we identified was 
the anomalous competitive situation 
between cable television systems affili¬ 
ated with local telephone companies, 
and those which has no affiliation, but 
which generally had to rely on local 
telephone companies either for the 
provision of channel service, or for the 
use of poles for the construction of in¬ 
dependent cable television facilities. 
“Final report and order” in docket No. 
18509, 21 FCC 2d 307, 323 (1970), re¬ 
considered in part 22 FCC 2d 746 


4 In particular, the Commission concluded 
that cable facilities furnished by ft tele¬ 
phone company for the purpose of transmit¬ 
ting television signals from a CATV hea- 
dend to the premises of CATV subscribers 
were part of an interstate channel of com¬ 
munications, and that they were not exempt 
from the certificate requirements of section 
214 because they were physicaUy Intrastate, 
and were not regulated as common carrier 
“lines.” “General Telephone Co. of Califor¬ 
nia,” supra, at 457-58, aff'd General Tele¬ 
phone Co. 6f California v. FCC supra, at 
402. It might be noted that section 214 au¬ 
thority has long been required for a tele¬ 
phone company’s interstate coaxial cable. 
“Petition of AT&T.” 2 FCC 89 U935), recon¬ 
sideration denied, 2 FCC 308 (1936). 

‘Among the issues considered were the 
equitable use of facilities by Independent 
cable television operators; the prevention of 
potential favoritism by a telephone compa¬ 
ny toward an affiliated cable television 
system either in the methods of establishing 
it, or by subsidizing the affiliate to the det¬ 
riment of telephone subscribers; and the 
prevention of any potentially undesirable 
social and economic consequences of concen¬ 
tration of control as a result of direct or in¬ 
direct operation of cable television systems 
by telephone companies. 
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(1970) aff’d, General Telephone Co. of 
S.W. v. United States, 449 F. 2d 846 
(5th Cir. 1971). Among other things, 
we found that local telephone compa¬ 
nies were generally able to preempt ef¬ 
fective the cable television market, 
and to extend, without need or justifi¬ 
cation, their monopoly control over 
new broadband services. This, we de¬ 
termined. was because a telephone 
company’s monopoly position gave it 
effective control of the poles and con¬ 
duit space necessary for the placement 
of coaxial cable, and potentially per¬ 
mitted it to favor its own or affiliated 
interests in providing access to these 
facilities, either for the new construc¬ 
tion of new cable television systems, or 
for the provision of competitive non¬ 
common carrier broadband services. 
Although it was not clear whether new 
broadband services would evolve in a 
common carrier mode or some other 
institutional structure, we decided 
that we should prevent any arbitrary 
blockage of the “gateway” to the pro¬ 
vision of these services which would 
deny to a community the potential 
benefits of independent cable operat- 
gors participating in broadband cable 
development. This, we believed, would 
preserve, to the extent practicable, “a 
competitive environment for the devel¬ 
opment and use of broadband cable fa¬ 
cilities and services and thereby avoid 
undue and unnecessary concentration 
of control over communication media 
either by existing carriers or other en¬ 
tities.” Id. at 325. 

4. Accordingly, we promulgated 
§§63.54, 63.57, and 64.601 of the rules 
to prohibit generally telephone com¬ 
panies from engaging in the sale of 
noncommon carrier cable television 
services within their operating terri¬ 
tories. Although the furnishing by 
telephone companies of channel serv¬ 
ice to cable television systems re¬ 
mained a legitimate common carrier 
undertaking, § 63.54 required tele¬ 
phone common carriers, seeking Sec¬ 
tion 214 authority to construct and op¬ 
erate distribution facilities for such 
channel service, to make an appropri¬ 
ate showing in their applications that 
the proposed cable television customer 
would be unrelated or unaffiliated, di¬ 
rectly or indirectly, with the applicant. 
Id. at 325; see, “General Telephone Co. 
of California,” supra, at 454. Applica¬ 
tions which did not contain such a 
showing were to be returned as unac¬ 
ceptable for filing. As an additional 
condition for obtaining authority for 
the construction or operation of CATV 
channel service facilities, §63.57 re¬ 
quired a documented showing that an 
independent cable television system 
had available, at its option, pole at¬ 
tachment rights, at reasonable 
charges, and without undue restric¬ 
tions on the uses that could be made 
of the channels by such customer. 


Moreover, §64.601 prohibited a tele¬ 
phone common carrier, either directly 
or indirectly through an affiliate, from 
engaging in the furnishing of a cable 
television service to the viewing public 
within its telephone service area. The 
concept of affiliation included any fi¬ 
nancial or business relationship what¬ 
soever between the carrier and the 
customer, except for the carrier-user 
relationship. This was meant to apply 
to situations where the cable facilities 
were independent of those of the tele¬ 
phone company, but the cable televi¬ 
sion operator was in some manner affi- 
lated with the telephone company, as. 
for example, common officers and di¬ 
rectors, or a financial interest other 
than the carrier user relationship 
through the same holding company. 
Section 64.601 also prohibited a tele¬ 
phone common carrier from providing 
channels of communications, pole 
lines, conduit space or other rental ar¬ 
rangements, to any affiliated entity 
where such facilities or arrangements 
were to be used for, or in connection 
with, the provision of cable television 
service to the viewing public within 
the service area of the television com¬ 
pany. 

5. Nevertheless, we also recognized 
that cable television service might not 
be able to exist without affiliation 
with a local telephone company in 
some rurual communities, or in com¬ 
munities with low population density. 
But rather than grant a general ex¬ 
emption on the presumption that 
there did exist independent cable sys¬ 
tems willing to serve such areas, we de¬ 
cided that a case-by-case determina¬ 
tion was required, “final report and 
order” in docket No. 18509 supra, at 
326. Accordingly, we provided in 
§§63.55 and 64.602 for the individual 
waiver of our rules. In 1973, we reaf¬ 
firmed this community-by-community 
analysis when we refused to initiate a 
rulemaking to “grandfather” cable 
systems affiliated with small tele¬ 
phone companies, or cable systems af¬ 
filiated with telephone companies 
w hich had not actually abused a com¬ 
petitively advantageous position. 
“Memorandum Opinion and Order 
(Telephone Co. Affiliation with CATV 
Systems), 41 FCC 2d 938, 940-41 
(1973). 

6. In our evaluation of waiver re¬ 
quests w f e have sought to develop as 
complete a picture of each applicant 
as was possible. “Memorandum Opin¬ 
ion and Order (Telephone Common 
Carriers,” 54 FCC 2d 1172 (1975). Our 
evaluation of temporary and perma¬ 
nent waiver requests has considered, 
and required, showings as to the size, 
location and population trends of the 
community; the size, operation, and 
nature of affiliation of the cable tele¬ 
vision system; the efforts made to 
permit divestitute or independent op¬ 


eration; and the practical realities of 
cable television service in a given com¬ 
munity without affiliation, “Tele¬ 
phone Common Carriers,” supra, at 
161. In addition to these general show¬ 
ings, we have also sought such specific 
information as the nature and extent 
of facilities and services, especially 
common facilities; the anticipated con¬ 
struction period; the identity of 
common officers and their ownership 
interests; and a statement as to wheth¬ 
er a local government cable television 
franchise has been received and the 
date of its authorization. Since we 
have performed a case-by-case analysis 
of each waiver request, information 
unique to each case has also been 
sought. Our rules permit waivers upon 
“other showing of good cause,” and we 
have interpreted this phrase to require 
a showing beyond the generalized 
benefits that could flow from affili¬ 
ation, “Illinois Consolidated Tele¬ 
phone Co..” 54 FCC 2d 1172, 1174-1175 
(1975). Procedurally, a grant of an ap¬ 
propriate waiver request establishes 
the need for facilities and permits con¬ 
sideration of the telephone company’s 
application for § 214 authority to con¬ 
struct the affiliated cable system,® The 
telephone company must also comply 
with all other applicable Federal, 
State, and local laws or regulations. 

The Petition and Comments 

7. NTCA, a national trade associ¬ 
ation representing predominantly 
rural cooperative telephone compa¬ 
nies, essentially argues that the expen¬ 
sive prep’aratory work necessary to 
prepare and support a specific waiver 
request acts as an effective deterent to 
the initiation of new rural cable serv¬ 
ice by small rural telephone compa¬ 
nies. Alleging a continuing lack of ade¬ 
quate television programing in rural 
areas, NTCA claims that it has been 
shown in many instances that the effi¬ 
ciencies of joint operation of tele¬ 
phone and cable systems can make the 
difference between economic feasibil¬ 
ity and unfeasibility where independ¬ 
ent cable operations are otherwise 
considered unfeasible. Although the 
Commission has granted waivers to ex¬ 
isting affiliates in these cases, NTCA 
states that “no organization is likely 
to conduct the expensive preparatory 
work to design such a system when 
the chances of being allowed to oper¬ 
ate are totally unknown; and yet it 
could not effectively apply for a 
waiver without such preparatory 
work.” Moreover. NTCA claims that 
recent developments in coaxial cable 


•Of course, if the telephone company de¬ 
sired to offer coaxial distribution facilities 
in the traditional common carrier manner, 
need for the service could be shown by a re¬ 
quest for service from an unaffilated cus¬ 
tomer. A waiver request would be required, 
however, should the telephone company 
later decide to operate the cable system. 
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technology (e.g. t the 3M Co's “CS*” 
system) have made it quite likely that 
coaxial cable can now be used at a 
slight increase in cost in the place of 
ordinary telephone cable for local tele¬ 
phone exchange distribution systems. 
In addition to telephone service, such 
coaxial cable would have sufficient 
excess capacity to carry several chan¬ 
nels of television programing as well 
as be able to provide new broadband 
communications and control services 
to rural areas. Recognizing that such a 
waiver should be narrowly defined, 
NTCA suggests that it be limited to: 

Cooperatives and other telephone compa¬ 
nies with less than 30 subscribers per mile 
for the purpose of providing community an¬ 
tenna and cable television facilities and ser¬ 
vices in any area of the United States not 
included with the boundaries of any incor¬ 
porated or unincorporated city, village, bor¬ 
ough having a population in excess of 50.000 
inhabitants. 

This waiver, NTCA believes, would en¬ 
courage small telephone companies to 
Undertake the long-range planning 
necessary to deliver the benefits to 
these technological developments to 
rural areas, yet preserve the opportu¬ 
nity for individual protests to applica¬ 
tions for section 214 authorization or 
certificates of compliance. 7 

8. The comments of USITA and 
OTP generally support the petition. 
USITA claims that “the development 
of suitable criteria for a general waiver 
would help the Commission deal with 
the administrative burden of case-by¬ 
case waiver requests.” OTP suggest 
that the logic of permitting individual 
waiver requests would support a gener¬ 
al waiver for new systems were eco¬ 
nomic advantages of common owner¬ 
ship or technology can be shown. OTP 
believes that the NTCA petition con¬ 
vincingly raises the possibility that, as 
workable as the individual waiver 
process has been in divestiture cases, it 
may be a significant barrier to the de¬ 
velopment of new systems since “it is a 
costly process, uncertain of success, 
and requires substantial investment in 
devlopment of engineering and cost 
analysis in the case of new systems.” 
In addition to considering a general 
waiver, OTP urges a broader inquiry 
into rural communication needs, con¬ 
sidering such issues as the cable-trans¬ 
lator cross-ownership ban. 

9. The National Cable Television As¬ 
sociation acknowleges certain of the 
problems claimed by the petition, but 
doubts the legality of a blanket 
waiver. Instead, NCTA urges a “clarifi¬ 
cation” of ' the Commission's waiver 
policy. NCTA contends that waivers of 
a general applicability to a given class 


’Certificate of compliance are granted by 
the Commission under 576.11 of the rules 
(47 CPR 76.11) prior to the commencement 
of service, or the addition of broadcast sig¬ 
nals by the cable system. 
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of parties are, in effect, rule changes 
to which the rulemaking procedures of 
the Administrative Procedure Act (5 
U.S.C. 551 <4) (5), 553) are applicable. 
Alternatively, NCTA recommends that 
the Commission should retain its case- 
by-case waiver policy so to afford ade¬ 
quate notice and protection to all af¬ 
fected parties, but should facilitate 
this process by issuing a “clarifica¬ 
tion” statement setting forth the crite¬ 
ria to be met by a given party seeking 
a waiver. NCTA suggest that this 
“clarification” should more clearly 
define the concept in our rules of a 
“community where CATV service de¬ 
monstrably could not exist except 
through a CATV system related to or 
affiliated with the local telephone 
common carrier • • This definition 
might be based on the maximum pop¬ 
ulation density factor of the region to 
be served, and NCTA suggests a densi¬ 
ty factor of 25 or fewer potential 
CATV subscribers per route mile. 
NCTA believes it is reasonable to 
assume, under current market and reg¬ 
ulatory conditions, that “CATV serv¬ 
ice demonstrably could not exist 
except through a CATV system relat¬ 
ed to or affiliated with the local tele¬ 
phone carrier in any geographic area 
containing fewer than 25 potential 
subscribers per mile.” 

10. But as an additional safeguard 
against potential anticompetitive 
abuse, NCTA recommends prior eligi¬ 
bility and procedural restrictions. A 
prima facie waiver, they suggest, 
should be limited to telephone compa¬ 
nies with less than a certain total 
number of system subscribers (e.g., 
50,000 to 75,000 subscribers), and 
should be denied to telephone compa¬ 
nies who are affiliated with larger 
companies above a certain size (e.g., 2 
million total subscribers). Procedural- 
ly, NCTA suggests that for at least a 
year prior to submitting their waiver 
request, telephone companies should 
be required to publicly offer: (a) Their 
pole and conduit space in accordance 
with our staff's suggested pole attach¬ 
ment rates; 8 and (b) their planned 
cable television distribution facilities 
for lease to an unaffiliated operator. 
This would permit potential unaffiliat¬ 
ed cable operators the timely option of 
constructing their own system, taking 
advantage of a reasonable pole attach¬ 
ment policy, or entering into a lease¬ 
back arrangement with the telephone 
company. To further encourage diver¬ 
sity of media control, telephone com¬ 
panies would be required to periodical¬ 
ly renew their leaseback offer every 3 
to 5 years. Since leaseback arrange¬ 
ments have allegedly proven unsatis¬ 
factory in the past because telephone 
companies utilized their superior bar¬ 
gaining position to extract unreason- 


•P.C.C. Public Notice No. 57362 (Nov. 7, 
1975). 


able terms, NCTA declares that it is 
willing to assist the Commission in de¬ 
veloping a suggested uniform, equita¬ 
ble contract. After meeting these tests, 
NCTA states that the telephone com¬ 
pany should be entitled to a prima 
facie waiver against which opposing 
parties would bear the burden of pre¬ 
senting evidence to the contrary. 

11. In response, the National Tele¬ 
phone Cooperative Association argues 
for the legality of a general waiver and 
criticizes the unnecessary administra¬ 
tive burden of NTCA's suggestion. In 
essence, NTCA argues that a general 
waiver need not be considered a revi¬ 
sion of the rules because the Commis¬ 
sion expressly recognized an exception 
for affiliated cable television service in 
certain rural areas, even though the 
Commission did not foresee that indi¬ 
vidual waiver proceedings would them¬ 
selves constitute an effective barrier. 
NTCA contends that a “clarification” 
while not inconsistent with its objec¬ 
tives, would nevertheless involve the 
same kind of detailed, expensive anal¬ 
ysis which effectively bars applica¬ 
tions for individual waivers. Moreover, 
as to waiver eligibility, the NTCA dis¬ 
putes the suggested population densi¬ 
ty, even though willing to accept limit¬ 
ing waivers to those telephone compa¬ 
nies with fewer than 25,000 telephone 
subscribers which are not affiliated 
with telephone companies having over 
2 million subscribers. NTCA claims 
(without supporting data) that the 
commonly accepted lower limit of 
cable television feasibility is 40 sub¬ 
scribers per mile, so that their pro¬ 
posed 30 subscribers per mile eligibil¬ 
ity figure was reasonable and conser¬ 
vative. Should it later develop that 
this figure was too high, NTCA argues 
that it can be reduced, but in such 
event divestiture should not be re¬ 
quired. Finally, NTCA is opposed to a 
prior offering of pole space and a lea¬ 
seback agreement. These requirements 
are simply not needed, NTCA believes, 
in rural areas where it is generally ac¬ 
knowledged that independent cable 
television operation is not feasible. 
While willing to accept waivers condi¬ 
tioned upon fair access to telephone 
company poles, NTCA opposes the im¬ 
position of an inflexible pole rental 
formula developed for the Bell System 
and not shown either to be applicable 
to small telephone companies, or to be 
reflective of rural conditions. Conse¬ 
quently, NTCA claims that a 1-year 
prior offering of poles at disputable 
rates is an unnecessary procedural 
burden which their general waiver re¬ 
quest was intended to end. Similarly, 
the initial and periodic offer to lease 
planned cable facilities is unnecessary 
and would discourage long-term plan¬ 
ning and development, especially as 
recent technological developments 
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permit telephone and cable service to 
be offered in a single facility. 

Discussion 

12. In Pinal Report and Order in 
docket No. 18509 we determined that: 

CTlhe public interest in modem and effi¬ 
cient means of communications will best be 
served, at this time, by preserving, to the 
extent practicable, a competitive environ¬ 
ment for the development and use of broad¬ 
band cable facilities and services and there¬ 
by avoid undue and unnecessary concentra¬ 
tion of control over communications media 
either by existing carriers or other entities. 
We are of the opinion that the preservation 
of such competition will best be assured by 
the exclusion of telephone companies in 
their service areas from engaging in the sale 
of CATV service to the viewing public 
except where no practical alternative exists 
to make such service available within a par¬ 
ticular community. 21 FCC 2d at 325. 

This assessment remains unchanged. 
Nevertheless, the present petition has 
raised sound questions about the 
manner in which we have. adminis¬ 
tered the proviso “except where no 
practical alternative exists to make 
such service available within a particu¬ 
lar community.” Since adoption of 
rules, we have received approximately 
40 requests for permanent waivers, 30 
of which were granted in full, 10 of 
which were essentially denied. 9 One of 
these requests was to permit a tele¬ 
phone company to acquire and operate 
a cable television system. Although 
this waiver was conditionally granted 
for a period of 2 years, the applicant 
apparently decided not to go forward. 
Heins Telephone Co., 466 FCC 2d 118 
(1974). 10 The bulk of these waiver re¬ 
quests were filed prior to 1974, and in 
the last 2 years we have received only 
six petitions for permanent waivers. 

13. Despite what would appear to be 
a policy of liberal grants of permanent 
waiver requests, NTCA has suggested 
that our current rules stifle incentives 
to initiate new rural cable television 
service. It is difficult to evaluate this 
opinion, for, apparently believing that 
the problem is obvious, NTCA’s peti¬ 
tion is notably devoid of factual stud¬ 
ies or persona] affidavits to support its 
contentions. The other comments are 
similarly deficient. 

14. Two recent Government research 
studies have addressed this issue. A 
March 1977 report by the Office of 
Telecommunications believes that the 
lack of demand for waivers may be 
caused more by the minimal economic 
advantages of cross-ownership. Find¬ 
ing a lack of sufficient cost informa- 


•As of Sept. 1, 1977. 73 operating cable 
television systems (1.9 percent of the na¬ 
tional total) were to some degree owned by 
telephone companies. Television Digest, 47 
Television Factbook 73-a (1978). 

10 See Office of Telecommunications 
Policy, Interagency Committee Report on 
Rural Communications 11-12 (Dec. 15, 1977). 


tion to support the economic advan¬ 
tages of system integration, this 
report concludes: “There is no con¬ 
vincing evidence that economic oppor¬ 
tunities of integrated CATV and tele¬ 
phone systems in rural areas have 
been constrained by the cross owner¬ 
ship rules.” U.S. Department of Com¬ 
merce (Office of Telecommunications), 
Rural Telecommunications: Cross 
Ownership Rules 40 (March 28. 1977) 
(hereinafter cited as “OT Report”). 

15. On the other hand, the Decem¬ 
ber 1977 Interagency Committee 
Report on Rural Communications 
states that “it is difficult to dismiss 
the NTCA contention that the present 
waiver process discourages new sys¬ 
tems,” and that “both the waiver crite¬ 
ria specified and the record of some in¬ 
dividual cases support the view that 
the process can be lengthy and impose 
heavy legal and economic burdens.” 
Executive Office of the President 
(Office of Telecommunications policy). 
Interagency Committee Report on 
Rural Communications II-7 (Decem¬ 
ber 15, 1977) (hereinafter cited as 
“Committee Report”). Critical of the 
methodology of the OT Report’s cost 
research, the Committee Report in¬ 
stead points to a study by the Rural 
Electrification Administration which 
projects significant savings in the 
areas of facility integration, manage¬ 
ment, and maintenance for electroni¬ 
cally integrated telephone and cable 
television systems. Id. at 11-13—11-17. 
Discussing the administrative burden 
of our rules, the Committee Report 
generally contends that our criteria 
for waivers are ambiguous. 

The Committee Report claims that 
the first criterion—requiring a demon¬ 
stration that a cable television systems 
could not exist except for affiliation 
with a local telephone company—re¬ 
quires a new system petitioner to 
prove a negative; namely that a hypo¬ 
thetical unaffiliated cable system 
would not be economically viable in a 
community. Id. at II-10—11-12. Pre¬ 
sumably, the Committee Report con¬ 
tinues, this might be shown through 
an engineering design, market analy¬ 
sis, and revenue projections demon¬ 
strating that a cable television system 
would fail except for savings of 
common operating maintenance and 
overhead through affiliation. “These,” 
the Committee Report contends, “are 
not simple or inexpensive undertak¬ 
ings for telephone companies of a few 
hundred of even a few thousand sub¬ 
scribers, and because of the lack of 
guidelines or a substantial record, 
there is little incentive to undertake 
the risk.” Id. at H-ll. 

Similarly, the Committee Report 
claims that the second criterion— 
“upon other showing of good cause”— 
does not give specific guidance on the 
kind of showings required. Reviewing 


the cases interpreting this criterion, 
the Committee Report concludes: “It 
seems clear that the record to date, 
based almost entirely on waivers to 
avoid diverstiture, contains very little 
to guide the new system petitioner 
seeking to apply the ‘good cause’ crite¬ 
rion.” Id. at II-9—11-10. Thus, the 
Committee Report finds merit in 
NTCA’s contentions as to the effect of 
our rules. 

16. In light of the concern expressed 
by the Interagency Committee that 
our waiver rules may require needless¬ 
ly complicated and expensive presen¬ 
tations by rural telephone companies 
interested in offering cable television 
service, we believe it would be useful 
to clarify our existing individual 
waiver procedure. 

17. Issuance of this clarification is 
made the more timely by recent tech¬ 
nological developments which, accord¬ 
ing to their proponents, may permit 
broadband service in rural areas to be 
provided most economically as part of 
a facility electrically integrated with 
telephone plant. 11 Should these emerg¬ 
ing technologies prove themselves 
commercially deployable, some rural 
telephone companies may well develop 
a renewed interest in participating in 
the provision of cable television serv¬ 
ice, either through traditional leased 
channel arrangements, or the direct 
offering of cable television service pur¬ 
suant to waiver. Although we have no 
present opinion on the feasibility of 
these systems, they nevertheless de¬ 
serve a brief explanation in view of 
their controversial nature. 

NTCA claims that new, high capac¬ 
ity dual coaxial cable subscriber multi¬ 
plex systems appear to be an economi¬ 
cal substitute for traditional telephone 
toll cable and multiplex systems. In 
addition to containing sufficient trans¬ 
mission bandwith to provide for future 
telephone growth of up to 1,000 voice 
channels, these new systems appear to 
be capable of simultaneously carrying 
as many as 21 television channels. See 
OT Report, supra, at 29. This type of 
system might be particularly attrac¬ 
tive to rural telephone networks which 
are generally characterized by the 
need to interconnect diverse points lo¬ 
cated along distances from central ex¬ 
changes. Rather than string separate 
wires from an exchange to each sub¬ 
scriber's telephone, rural telephone 


"The highest degree of facility integra¬ 
tion. electrical integration refers to the use 
of the same transmission facilities to carry 
both broadband and narrowband services 
(e.g., using the same coaxial cable to deliver 
both telephone and cable television service). 
Sharing is usually accomplished by either 
time-division or frequency division multi¬ 
plexing of information on the common 
transmission path. Constructional integra¬ 
tion refers to the concurrent construction of 
electrically separate facilities to save costs 
(e.g., the sharing of poles). 

/ 
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companies have found in the past that 
it is more economical to utilize sub¬ 
scriber loop carrier systems which 
permit numerous conversations to be 
multiplexed upon one coaxial cable. 

These integrated, circuit multi¬ 
plexers are placed at remote terminals 
which are connected to each other and 
to the central exchanges by high ca¬ 
pacity coaxial cable. In addition to 
permitting telephone service expan¬ 
sion without substantial additional in¬ 
vestment, subscriber loop carrier sys¬ 
tems encourage the consolidation of 
telephone exchanges so to permit 
larger, more efficient switches. The 
benefits (in terms of network efficien¬ 
cy and growth capacity) of the new 
systems make them an economical 
substitute for older subscriber loop 
carrier systems, and justify installa¬ 
tion for telephone applications alone. 

Consequently, it might be techno¬ 
logically and economically feasible to 
utilize the remaining potential capac¬ 
ity of the new system’s coaxial cables 
for the carriage of both telephone and 
television signals. tf In this manner, so 
it is argued, rural cable television 
trunk and main feeder facilities may 
be provided at a very low-cost incre¬ 
ment over the cost of telephone facili¬ 
ties alone. 13 Additional cost savings 
appear possible by integrating the con¬ 
struction, maintenance, and operation 
of the entire telephone/cable televi¬ 
sion system. 14 While the assumptions 


11 An operating example of a partially elec¬ 
trically Integrated system providing these 
services is the Somerset Telephone Co. of 
North Anson. Maine. In 1974, this rural tele¬ 
phone company received authorization to 
construct a coaxial cable network to be used 
for present and future telephone company 
carrier systems as part of its common carri¬ 
er toll network; the furnishing of education¬ 
al television video services to local school 
districts and the University of Maine; and 
the leasing of channels to a franchised inde¬ 
pendent cable television system for its un¬ 
restricted use under Commission rules gov¬ 
erning CATV operation. The system was de¬ 
signed for two-way video services and is 
equipped with two-way amplifiers suitable 
for both message telephone service and for 
such broadband services as interactive edu¬ 
cational television, interexchange data serv¬ 
ice, closed circuit video and future “picture- 
fone“ service. Order and Certificate (Pile 
No. W-P-C-150), FCC 44553 (Dec. 30. 1974). 

13 A Rural Electrification Administration 
study claims: The present state of the art 
can provide the required hardware to use 
the coaxial cable as the integrated trunk 
and feeder-distribution facility. The pace of 
the development indicates that in the near 
future (2-5 years) the hardware required to 
use the coaxial cable as an integrated facili¬ 
ty directly to each subscriber will be feasi¬ 
ble. Today, however, it is possible to consid¬ 
er savings attributable to using one integrat¬ 
ed facility up to within 12,000 feet of a sub¬ 
scriber. REA. The Economics of Rural Tele¬ 
phone and CATV Integration (Aug. 22, 
1977), in Committee Report, supra, at A-3. 

"For example. REA cost estimates claim 
that a fully integrated CATV/telephone 


underlying cost estimates can be 
varied, the Committee Report con¬ 
cludes that “there is little doubt that 
telephone-CATV integration is becom¬ 
ing increasingly attractive from both 
technological and economic points of 
view." Committee Report, supra at 
III-16. 

18. The “general waiver" proposed 
by NTCA, however, does not seem ap¬ 
propriate for two reasons. First, a gen¬ 
eral waiver appears to be of question¬ 
able legality at this time. Although 
NTCA essentially argues that the 
rules imply a waiver for a class of tele¬ 
phone companies, we have consistent¬ 
ly construed our rules to require indi¬ 
vidual waiver applications which must 
be considered on a community-by-com- 
munity basis. Telephone company af¬ 
filiation with CATV systems, supra, at 
940-41; final report and order in 
docket No. 18509, supra, at 326. As we 
described the purpose of our rules in 
1973. 

(Wle specifically addressed ourselves in 
docket No. 18509 to the Impact of telephone 
common carrier involvement in the retailing 
aspects of cable television in the community 
within which it furnishes communications 
services. We were concerned with the com¬ 
petitively advantageous position of the tele¬ 
phone company in the community it served 
and were acting to insure against any* arbi¬ 
trary blockage of the "gateway” to the pro¬ 
vision of wide spectrum service in such com¬ 
munity. Telephone company affiliation with 
CATV systems, supra, at 940. 

In light of this consistent interpreta¬ 
tion of our rules, we are unable to see 
how the requirement of individual 
waiver requests can be changed with¬ 
out a rulemaking proceeding. More¬ 
over, even if it were possible to grant a 
“general waiver," such an approach 
would appear premature in the ab¬ 
sence of a more comprehensive under¬ 
standing of the likely consequences of 
such an act than we now possess. Such 
an understanding would be better 
achieved by a notice of inquiry or rule- 
making which we shall initiate short¬ 
ly. In the interim, however, a continu¬ 
ation of case-by-case examination of 
waiver requests will permit study of 
developments and encourage the evo- 


system could be constructed to serve ap¬ 
proximately 4,000 subsubscribers at an in¬ 
cremental cost (above the cost of telephone 
plant alone) of approximately $868 per sub¬ 
scriber. A separately constructed CATV 
system would cost $1,272 per subscriber. 
Comparing annual costs of the integrated 
telephone/CATV system with the annual 
costs of totally separate CATV and tele¬ 
phone systems, REA computes a total 
annual cost saving cf $1.3 million or $338 
per subscriber. Committee Report, supra at 
III-15. This is mentioned only to iUustrate 
NTCA’s contentions* The Commission, of 
course, has no opinion on the validity of 
these claims, the commercial feasibility of 
such a system, or whether such estimates 
would be sufficient to justify sec. 214 au¬ 
thority to construct such facilities. 


lution of new rules. See, WAIT Radio 
v. F.C.C., 418 F. 2d 1153 (D.C. Cir. 
1969). Thus, a clarification of our ex¬ 
isting individual waiver procedure and 
policy appears to be called for rather 
than a blanket exemption from our 
rules. 

19. To begin with, there appears to 
be some confusion as to the extent to 
which rules preclude telephone com¬ 
panies from constructing cable distri¬ 
bution facilities. Sections 63.54 and 
64.601 effectively condition a tele¬ 
phone company’s section 214 authori¬ 
zation to prohibit the furnishing of 
cable television service to the viewing 
public within the telephone company’s 
service area. See. General Telephone 
Co. of S. W. v. United States , supra, at 
859 fn, 9. But this rule does not pro¬ 
hibit a telephone company from re¬ 
ceiving section 214 authorization to 
construct coaxial cable distribution fa¬ 
cilities which are to be made available 
for the use of others in the traditional 
common carrier manner. In particular, 
this rule does not prohibit a telephone 
company from obtaining authorization 
to build the coaxial cable facilities nec¬ 
essary for a cable television system, 
and then leasing pursuant to tariff 
these facilities or channels thereon to 
a nonaffiliated cable television opera¬ 
tor who could determine the program¬ 
ing and other broadband services to be 
offered. 

Other than traditional common car¬ 
rier regulation, the only restriction 
upon such a service is contained in 
§ 63.57—namely that the channel lease 
customer must have had available, at 
its option, pole attachment rights at 
reasonable charges, and without 
undue restrictions on possible uses. 
Thus, the rules in question only pro¬ 
hibit the operation, or “programing" 
of. coaxial cable facilities as a cable 
television operator would. They do not 
prohibit construction and operation of 
cable television distribution facilities 
by telephone companies in the tradi¬ 
tional common carrier manner. 

20. It is these cable television opera¬ 
tor or “programing waiver," then, 
which appear to require a procedural 
and policy clarification. First, to mini¬ 
mize the procedural burden, we will 
process simultaneously operating waiv¬ 
ers and any necessary section 214 au¬ 
thorization requests, as well as set 
forth in the appendix a list of stand¬ 
ard showings necessary for an opera¬ 
tor’s waiver. Telephone companies will 
be encouraged to submit required sec¬ 
tion 214 applications (under §63.01 of 
the rules) together with their operat¬ 
ing waiver requests. These will then be 
placed on public notice together and 
will be processed simultaneously. In 
addition to eliminating the need for 
duplicative information, a simulta¬ 
neous filing will present a more com¬ 
plete picture of the proposal in order 
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to permit consideration of one set of 
better developed comments. 

21. To eliminate some of the proce¬ 
dural uncertainty as to what informa¬ 
tion is required by a waiver request, we 
are setting forth in the appendix a list 
of standard questions and showing 
which should be submitted in addition 
to those required by §63.01 of the 
rules for a section 214 application. 15 As 
in the past, these standard questions 
and showings are generally intended 
to permit a community-by-community 
analysis of the prospects for independ¬ 
ent cable television programing or op¬ 
eration. 

22. Most of these standard questions 
and showings should be self-explana¬ 
tory. One area, however, requires com¬ 
ments, In Illinois Consolidated Tele¬ 
phone Co., supra, at 1174-1175, we in¬ 
terpreted the phrase “other showing 
of good cause,” which appears in our 
waiver provisions (§§ 63.55(a) and 
64.602(a)), to have some significance 
beyond the generalized benefits which 
could flow from cross ownership in 
order “to lessen the competitive ad¬ 
vantages which could flow to an affili¬ 
ated company as opposed to a nonaffi- 
liated company in providing CATV 
service.” Upon reflection, we believe 
that oiir discussion there was overly 
restrictive since it has been interpret¬ 
ed by some as precluding legitimate 
public interest and need showings, 
even to the point of indirectly negat¬ 
ing the waiver rules. 

Consequently, to give full effect to 
our waiver rules, we have decided to 
reconsider that case's interpretation of 
the phrase “other showing of good 
cause” in order to make plain that we 
are not blind to public interest and 
need showings which may demon¬ 
strate in particular cases the general 
benefits which could flow from joint 
operation of cable television and tele¬ 
phone facilities. To the extent it may 
be inconsistent with this opinion, the 
Illinois Consolidated Telephone Co. 
case is overruled. Such showings 
would, we believe, permit explicit con¬ 
sideration of recent technological de¬ 
velopments and lead to a more knowl¬ 
edgeable consideration of public con¬ 
venience and necessity. We would 
expect such showings to be reasonably 
detailed as to the nature of the system 
integration proposed, and the identity 
and source of any economies anticipat- 


“As has been past practice, our standard 
questions request information on local cable 
television franchises. Of course, a local fran¬ 
chise is not a prerequisite for a sec. 214 ap¬ 
plication to construct common carrier co¬ 
axial cable distribution facilities and to 
offer them to a cable television operator 
pursuant to tariff. Also, it is a matter of 
local law whether or not a local franchise is 
required before a person can become a cable 
television operator. It is not this Commis¬ 
sion's position to impose that obligation if 
there are no local franchise requirements. 


ed. As should be obvious, a persuasive 
showing of the nature and extent of 
reasonably foreseeable economies 
from joint or integrated operation will 
be very important to our decision to 
grant a waiver in any given case. Such 
showings should not be overly burden¬ 
some since they should merely reflect 
the detailed system planning which we 
would expect a prudent telephone 
company to undertake prior to invest¬ 
ing in an integrated system, part of 
the cost of which would have to be 
met by telephone subscribers. 

In addition to guarding against im¬ 
provident investments which might 
weaken a carrier—a traditional goal of 
section 214 regulation—such showings 
would also be helpful in analyzing any 
allegations of potentially adverse 
cross-subsidization between a carrier's 
telephone and cable television busi¬ 
ness. 

23. Having clarified the showings re¬ 
quired for a waiver request, we wish to 
clarify our policy for the evaluation 
and grant of waiver requests. First, it 
appears that expeditious considera¬ 
tion, and a liberal grant policy, would 
be appropriate for waiver requests in 
cases where the evidence indicates 
that the population density of the 
community is not sufficient to support 
an independent cable TV operation. 
Although we will continue to evaluate 
these waiver requests on a case-by-case 
basis, the consensus of the comments, 
reinforced by our experience, seems to 
be that integrated operation in some 
form may be the only practical way to 
make cable television and other broad¬ 
band services available to these rural 
communities. Accordingly, absent any 
opposition from interested parties, we 
would expect to be able to grant such 
waiver requests and section 214 au¬ 
thorizations expeditiously. 

24. Second, we will not impose the 
eligibility and procedural restrictions 
suggested by NCTA (see paragraph 10 
above) on waiver requests for rural 
communities whose population density 
is currently less than that necessary 
for independent operation. We feel 
that the most reasonable way to ana¬ 
lyze the attractiveness of an area for 
construction of a cable system is on 
the basis of its present population den¬ 
sity. 16 While the size of a telephone 
company might be highly significant 
to an analysis of competitive abuse on 


‘•We do not believe that we should re¬ 
quire divestiture, or a periodic offer to lease 
cable television channels by a telephone 
company as was also suggested by NCTA 
We teel that, as a general matter, it is un¬ 
reasonable to expect a telephone company 
to make the substantial investment required 
for cable facilities. Integrated or otherwise, 
in the face of regulatory uncertainty as to 
the near term operation of the system. If. in 
the future, the public interest requires some 
restructuring, we can consider the matter 
afresh at that time. 


a national scale, it appears to be less 
pertinent to the question of the poten¬ 
tial for independent television devel¬ 
opment on a community scale. 17 Nor 
do we believe that additional pole at¬ 
tachment requirements are needed in 
light of telephone companies' obliga¬ 
tions under the antitrust laws to make 
essential facilities available under rea¬ 
sonable terms and conditions. See, e.g.. 
Otter Tail Power Co . v. United States , 
410 U.S. 366 (1973); Silver v. New York 
Stock Exchange, 373 U.S. 341 (1963); 
Associated Press v. United States , 326 
U.S. 1 (1945); Eastman Kodak Co. v. 
Southern Photo Materials Co., 273 U.S. 
359 (1927); United States v. Terminal 
Railroad Association, 224 U.S. 383 
(1912). 

Notice of Rulemaking 

25. Although our standard questions 
represent a continuation of a commu- 
nity-by-community analysis of the 
prospects for independent cable televi¬ 
sion operation, it appears that a com¬ 
prehensive community analysis is in 
fact of little practical benefit for some 
rural areas. The consensus of the com¬ 
ments, reinforced by our experience, is 
that completely independent cable 
television operation tends to be eco¬ 
nomically infeasible below a certain 
population density. 16 Also, the major 
competitive concerns addressed by the 
cross ownership rules could be pre¬ 
sumed satisfied where a competitive 
environment could not exist. Thus, 
rather than require for such cases a 
comprehensive showing of the infeasi¬ 
bility of independent cable television 
operation, we should be able to assume 
on the basis of a prima facie showing 
that independent operation is not eco¬ 
nomically feasible in communities 


17 On an overall average basis, the number 
of telephones served per square mile in the 
United States w'as 82 for the Bell System; 
39.7 for the General Telephone System; 22.5 
for United Telecommunications: and 8.9 for 
other independents. Department of Com¬ 
merce (Office of Telecommunications), 
Telephone Density and Telephone Compa¬ 
ny Area Data (COM-75-10836, Aug. 1973). 
However, these are not necessarily indica¬ 
tive of the population densities in particular 
communities. 

u In contrast. 8 years ago we assumed that 
where any need existed, there would be non- 
affiliated cable systems ready, willing, and 
able to serve any area in which a telephone 
company would otherwise seek to provide 
service through an affiliated system. Final 
report and order in docket No. 18509. supra, 
at 324-25. Indeed, our rules were partially 
Intended to preserve the business opportuni¬ 
ties of independent cable systems, and over 
the long run this assumption remains argu¬ 
ably valid. But. as seen over the last 8 years, 
the difficulty with this assumption lies in 
cases (such as certain rural areas) where the 
need is alleged to be Immediate, and thus 
unable to wait upon future technological 
and financial developments which might 
permit the expansion of independent cable 
systems. 
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below a certain population density. 
Below this population density figure, 
comprehensive demonstrations would 
not appear routinely necessary to 
prove the improbability of nonaffiliat- 
ed cable television development. But. 
since we would continue to consider 
waiver petitions on a case-by-case 
basis, parties opposed to an individual 
waiver petition would retain an oppor¬ 
tunity to present evidence (i.e., a dem¬ 
onstration of the probability of inde¬ 
pendent cable television development) 
to rebut this presumption. We would 
expect this evidence to amount to a 
prima facie showing of possible inde¬ 
pendent operation. 

26. We do not wish to deny rural 
communities of any possible option of 
independent operation. Therefore, to 
insure that independent sources are 
aware of the opportunities, as well as 
to contribute to a prima facie demon¬ 
stration of the infeasibility of inde¬ 
pendent operation, an applicant 
should be able to show that the option 
of independent operation was publicly 
made available to the community. 
Thus, we think that the telephone 
company should show that it had pub¬ 
licly announced its intention to oper¬ 
ate cable television facilities in the 
community prior to the filing of its 
programing waiver request. 

27. These procedures would be con¬ 
sistent with our regulatory goal of en¬ 
couraging competition in broadband 
transmission facilities, yet would re¬ 
lieve rural telephone companies of the 
burden preparing expensive and 
unncessary showings. But prior to its 
implementation, we must determine a 
population density figure below which 
we may presume that independent op¬ 
eration is not feasible. NTCA suggest¬ 
ed that this figure should be 30 or less 
potential subscribers per route mile, 
while NTCA suggested that the level 
should be 25 or less potential sub- 
cribers per route mile. No support for 
either of these options was offered. 
This is not surprising, for as one re¬ 
spected study concluded: “At less than 
30 to 40 households passed per mile, 
cable system economical viability be¬ 
comes uncertain, although there are 
some systems operating with as few as 
15 to 20 homes passed per mile.*' ,f 
Indeed, independent cable television 
systems have been reported with as 
few as 10 subscribers per route mile, 
although these appear to have been 
generally established by small entre¬ 
preneurs who did their own construc- 


»Denver Research Institute (University 
of Denver). Broadband Communications in 
Rural Areas at 63 (1973). This report is ap¬ 
parently the source of the claim that inde¬ 
pendent cable operation is not economically 
feasible below 30 to 40 households per cable 
mile. Staff of House Subcommittee on Com¬ 
munications, 94th Cong., 2d Sess.. Cable 
Television: Promise Versus Regulatory Per¬ 
formance 56 (subcommittee print 1976). 


tion, built their own equipment, and 
did not consider as a cost their labor 
time involved. 20 Consequently, we be¬ 
lieve that a rulemaking is appropriate 
here to establish a per mile population 
density for our procedural presump¬ 
tion. 

28. We do not believe that it is neces¬ 
sary to establish a definite population 
density below which it may be said 
with certainty that independent rural 
cable television operation is not eco¬ 
nomically feasible. Our goal here is 
simply to relieve rural telephone com¬ 
panies from an unnecessary adminis¬ 
trative burden of demonstrating the 
impossibility of improbable develop¬ 
ments while undertaking the expen¬ 
sive engineering planning necessary to 
institute rural cable television service. 
Because we have concluded that we 
must continue our individual waiver 
process, the prima facie showing that 
we are proposing will not deprive com¬ 
munities of the option of independent 
operation, nor prevent adequate notice 
and protection to all affected parties. 
Opponents to the individual waiver ap¬ 
plication could rebut our presumption 
simply by submitting an alternative 
proposal for institution of independ¬ 
ent cable television operation. What 
we are seeking to establish here is 
“rule of thumb’' level of population 
density, below which comprehensive 
showings of the infeasibility of inde¬ 
pendent cable operation would serve 
little, if any, administrative purpose. 
Thus, we are requesting public com¬ 
ment on what should be a level of pop¬ 
ulation density below which independ¬ 
ent cable television operation may be 
reasonably presumed to be generally 
infeasible so to make administratively 
unnecessary comprehensive showings 
to that effect. 

29. In summary, we believe that this 
proposed procedural rulemaking, in as¬ 
sociation with a clarification of our ex¬ 
isting waiver procedures and policy, 
will eliminate possible impediments to 
the development of rural cable service 
stemming from our rules, and provide 
us with a better understanding of 
technological developments affecting 
the level of rural telcommunications 
service. 

30. Accordingly, pursuant to applica¬ 
ble procedures set forth in § 1.415 of 
the Commission’s rules (47 CFR 
1.415), interested persons may file 
comments on our proposed procedural 
changes on or before September 18, 
1978, and reply comments on or before 
October 2, 1978. All relevant and 
timely comments and reply comments 
will be considered by the Commission 
before final action is taken with re¬ 
spect to our proposals. In reaching its 
decision, the Commission may also 


»CATJ, “Serving Rual Areas With Densi¬ 
ties of Ten Home Per Mile With CATV,” 
March 1977, at 10. 


take into account other relevant infor¬ 
mation before it, in addition to the 
specific comments invited by this 
notice. 

31. In accordance with the provisions 
of § 1.419(b) of the rules (47 CFR 
1.419(b), an original and five (5) copies 
of all comments, replies, pleadings, 
briefs, or other documents shall be 
furnished to the Commission. These 
will be available for public inspection 
during regular business hours in the 
Commission’s Public Reference Room 
at its headquarters in Washington, 
D.C. 

32. Authority for the proposed rule- 
making instituted herein is contained 
in sections 2, 3. 4 (i) and (j), 205, 214, 
301, 303 and 403) of the Communica¬ 
tions Act (47 U.S.C. 152, 153, 154 (i) 
and (j), 205. 214, 301, 303 and 403). 

33. Finally: It is hereby ordered. That 
the above-captioned petition and the 
pleadings listed in paragraph 1 above 
are granted to the extent reflected 
herein, and are otherwise denied. 

Federal Communications 
Commission, 

William J. Tricarico, 
Secretary. 

Appendix A 

In addition to other pertinent informa¬ 
tion, petitioners should answer the follow¬ 
ing standard questions in support of their 
requests for waiver of §§ 63.54 and 64.601: 

(1) Is the telephone common carrier filing 
a separate application under section 214 of 
the Communications Act and pursuant to 
$63.01 of the Commission’s rules? (Petition 
for waiver and request for section 214 au¬ 
thorization to construct and operate cable 
facilities should be requested in same filing 
as petition for waiver if information is sub¬ 
mitted as in $ 63.01 of Commission’s rules.) 

(2) Has petitioner requested or obtained, 
where required, a franchise or authorization 
from a State, county or local governing 
body or any indication that such authoriza¬ 
tion will be issued? 

(3) Are there any existing or proposed 
cable television system operators or appli¬ 
cants for franchises in the area to be 
served? 

(4) Has a copy of petition been served on 
the cable television operator or applicant 
for franchise? 

(5) Did petitioners design cable facilities 
for an electrical integrated system, i.e., for 
provision of cable television service, other 
broadband service and telephone service in 
same facility? Give a brief description of 
system design. 

(6) What is the size, location and popula¬ 
tion of the community or communities to be 
served? 

(7) Is the cable television system proposed 
or existing? What is the itemized estimated 
construction cost or purchase price of the 
cable facilities specifying the percentage of 
cost allocated for cable television service? 

(8) How many miles of distribution and 
trunk cable are planned? Show route on 
map or sketch and distinguished proposed 
cable from existing cable. 

(9) What is the anticipated date to com¬ 
mence construction and the expected com¬ 
pletion date? 
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(10) How many channels are proposed for 
the cable television operation and the 
nature of service to be provided? Will 
unused bandwidth be assigned for other 
broadband and telephone service? 


(11) Will service to affiliated cable system 
be offered pursuant to applicable FCC 
tariff? 


(12) What is the number of potential sub-' 
scribers for cable television service In area? 

(13) What are the percentages of owner¬ 
ship of common officers or other employees 
in both companies (if separate operation)* 
and the name of positions held? 

(14) Is a copy of any agreement between 
cable television system and telephone 
common carrier included with petition? 

(15) Is financial statement of cable televi¬ 
sion system included with petition? 


(16) What is the telephone common carri¬ 
er policy with respect to making pole at¬ 
tachment and conduit rights available to 
other cable television systems? 

(17) Are factual allegations supported by 
affidavit of a person with actual knowledge 
of facts; and are exhibits verified by persons 
who prepared them? 

(18) What is the population density of the 
proposed service area? Use the following 
formula for computation: 

Population density = population (br 
number of potential stations) as of end 
of preceding calendar year/cable route 
miles. 

(19) Explanation of type and extent of 
savings derivable from unitary operation 
rather than channel lease or separate telco 
and cable systems. 


(FR Doc. 78-22834 Piled 8-15-78; 8:45 am] 


[ 1505 - 01 ] 

ENDANGERED SPECIES SCIENTIFIC 
AUTHORITY 

[50 CFR Part 810] 

EXPORTS OF APPENDIX I! SPECIES 
Bobcat, Lynx, River Otter, and American Gin¬ 
seng—Proposed Export Findings for the 
1978-79 Season; Revised Proposals and Ex¬ 
tension of Comment Period 

Correction 

In PR 78-21860, appearing at page 
35014 in the issue for Monday, August 
7. 1978, in the table on page 35015, for 
the State Maryland, the headings 
were dropped and the state name mis¬ 
spelled. The entries for Maryland per¬ 
tain to American ginseng and not 
otters as presently printed. As correct¬ 
ed. the table for Maryland and Ameri¬ 
can ginseng should have read as set 
forth below. 





AMERICAN GINSENG 

• 

State_ 

Classi¬ 

Harvest 

State Population 

Findings Cdfimcnts 


fication 

Reported 

Harvest/ How 

1977 Reported 

Deter- 

Estimates of Abundance or Status mined 

Maryland 

R 

— — 

Decreasing 2y 

Locally Comman24/ 

Stable 

Collector's, A The State has initiated a pro- 

Reports gram to better establish the 

species' status and to monitor 
— and manage its harvest. Not 

included in State endangered 

OC species list. 
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This section of the FEDERAL REGISTER contains documents other than rules or proposed rules that are applicable to the public. Notices of hearings and 
investigations, committee meetings, agency decisions and rulings, delegations of authority, filing of petitions and applications and agency statements of 
organization and functions are examples of documents appearing in this section. 


[ 6320 - 01 ] 

CIVIL AERONAUTICS BOARD 

[Order 78-8-48; Docket 28366, et all 

ALASKA AIRLINES, ET AL 
Order 

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C. 
on the 10th day of August, 1978. 

In the matter of application of 
Alaska Airlines for Denver-Seattle- 
Ketchikan - Juneau - Anchorage- Fair¬ 
banks authority, docket 28366; applica¬ 
tions of Northwest Airlines, Braniff 
Airways, Eastern Air Lines, United Air 
Lines (Seattle-Atlanta subpart N), 
docket 30233, et al.; Dallas/Fort 
Worth/Houston-Philadelphia service 
investigation, docket 32343; Houston- 
Phoenix/Tucson case, docket 23708; 
Tucson-San Diego nonstop route in¬ 
vestigation, docket 32709; San Francis- 
co-Reno-Albuquerque-Texas service in¬ 
vestigation, docket 32710; Dallas/Fort 
Worh-New Orleans-Florida service in¬ 
vestigation, docket 32711; St. Louis- 
Denver-Las Vegas/Reno route investi¬ 
gation, docket 32920; Omaha-Dallas/ 
Fort Worth Subpart N proceeding, 
docket 32743. 

Order 

We have issued instituting orders in 
each of the above proceedings which 
contain a paragraph referring to our 
policy on the offer of low fares in 
route cases, as described in the Chica - 
go-Albany/Syracuse-Boston competi¬ 
tive service investigation , (order 77- 
12-50). The instituting orders also 
state that the Board is “contemplating 
a change in our direction to the ad- 
minstrative law judges concerning 
their analysis of low-fare proposals, 
and we will be issuing a secopd order 
shortly discussing that aspect of this 
case in more detail.” 

At the sunshine meeting on July21, 
1978, we adopted a revised formulation 
which, while the details may occasion¬ 
ally vary depending onthe aspects of 
particular cases, is intended to sup¬ 
plant our instructions in order 77-12- 
50. The revised formulation follows: 

As we have made clear in recent decisions 
(see. e.g.. Service to Oakland Case, order 78- 
4-121). we believe that market forces are 
more likely to result in optimum service at 
optimum fares since the market selection 
process operates continuously and efficient¬ 
ly. We will therefore consider the possible 


grant of permissive authority to all fit, will¬ 
ing and able applicants, and the extent to 
which such awards encourage the efficiency, 
innovation and competition deemed to be in 
the public interest by section 102 of the act. 
In veiw of this, we are less inclined than we 
were when we laid down the policy in our 
order instituting the Chicago-Albany/Syra- 
cusc-Boston competitive service investiga¬ 
tion, order 77-12-50. to give heavy weight to 
the offer or failure to offer low prices, since 
open competition will insure these offers 
more effectively than restrictive carrier se¬ 
lections based on their promise. 

We are therefore concerned about the 
delay and costs of the evidentiary burdens 
which traditional carrier-selection cases 
entail for the parties, the Board and the 
Board’s staff, and particularly with the 
burden of introducing and evaluating evi¬ 
dence that will be unnecessary if the case 
results in multiple permissive awards. We 
invite the parties and the administrative law 
judge to explore ways of reducing the quan¬ 
tity of required exhibit material, eliminat¬ 
ing duplication and superfluous detail, stan¬ 
dardizing methodology, and focusing on the 
significant facts and assumptions. Specifi¬ 
cally. we are interested in reducing or elimi¬ 
nating the tremendous amount of detail on 
schedules, traffic, profitability and diversion 
typically required to adjudicate the issue of 
comparative carrier selection. The possibil¬ 
ity of stipulating facts and eliminating com¬ 
parative selection evidence should be care¬ 
fully explored. 

In particular, carriers interested in being 
selected for a market only if multiple, per¬ 
missive authority is awarded generally 
should be excused from submitting the full 
panoply of comparative selection evidence 
for that market. 0 Further, although low 
fares naturally will continue to be reflected 
in any revenue estimates submitted, we are 


"•Moreover. for those who wish to pursue 
a traditional carrier selection theory of the 
case, detailed cost accounting evidence, e.g., 
separate estimates for every segment or 
each type of fare, need not be required to 
justify the various price and quality propos¬ 
als. For the Board’s purposes, an analysis of 
profit of any applicant’s proposal shall be 
adequate if the expense estimates are calcu¬ 
lated in accordance with the methodology 
described for local service carrier route ap¬ 
plicants in the Board’s procedural regula¬ 
tions. 14 CFR 302.1101 et seq, subpart K 
and PR-172, April 14, 1978. Applicants, in¬ 
cluding new entrants, whose data are not In¬ 
cluded in this costing system shall submit 
costings based on their internal company 
data, in subpart K format to the extent fea¬ 
sible. While all applicants are of course free 
to include estimates of expense computed 
using a different methodology, we do not 
believe that It is a fruitful use of the appli¬ 
cants', the staffs or the Board’s resources to 
require an analysis of the cost of an appli¬ 
cant's proposal by a second costing 
method." 


not interested in any detailed comparative 
examination of the price/quality options ar¬ 
rived at by the various applicants. Ultimate¬ 
ly, of course, we leave the resolution of all 
of these matters to the administrative law 
judge. 

We are introducing this new lan¬ 
guage in cases currently under prepa¬ 
ration and, by this order, are applying 
it retroactively by amending the insti¬ 
tuting orders listed in appendix A. 

Accordingly, it is ordered. That: 

1. The above (indented) language be 
substituted for the following, which is 
deleted from the respective orders: 

a. Order 78-5-125, the second para¬ 
graph on page 2, including footnote 2; 

b. Order 78-5-126, the last para¬ 
graph on page 3, continuing on page 4, 
including footnote 2, as amended; 

c. Order 78-5-151, footnote 4, page 3; 
and Order 78-4-6, the third paragraph 
on page 2; 1 

d. Order 78-5-109, the third para¬ 
graph on page 5, including footnote 
12 ; 

e. Order 78-5-127, the second para¬ 
graph on page 3, including footnote 6; 

f. Order 78-5-128, the first para¬ 
graph on age 3, including footnote 6; 

g. Order 78-5-129, the last para¬ 
graph on page 4, continuing on page 5, 
including footnote 6; 

h. Order 78-6-191, the last para¬ 
graph on page 2, continuing on page 3, 
including footnote 8; and, 

i. Order 78-5-150, the first full para¬ 
graph on page 3, including footnote 4. 

This order will be published in the 

Federal Register. 

By the Civil Aeronautics Board : 1 

Phyllis T. Kaylor, 
Secretary . 

O’Mei-ia, Member, Dissenting: 

The sole purpose of this order is to graft 
on to nine route cases, previously Instituted, 
the "boilerplate" language on reducing evi¬ 
dentiary burdens to which I dissented in the 
Florida Service Case (order 78-7-128, July 
25. 1978). I supported the institution of 
these nine cases, and would have preferred 
to see them processed along traditional 
lines; in that way the Board, no less than 
the administrative law Judges, would be able 
to make Its determinations on the basis of 
an evidentiary record developed as fully as 


‘The replacement language should be in¬ 
troduced in the body of order 78-5-151 fol¬ 
lowing the second fuU paragraph on page 3. 

* All members concurred except member 
O'Melia who dissented and filed the at¬ 
tached dissent. 
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the presiding officer might consider that 
the particular case required. That is not 
being done here. The board cannot simulta¬ 
neously pretend that it is changing its direc¬ 
tion to the administrative law judges, and, 
at the same time, suggest that it is leaving 


[ 3510 - 25 ] 

DEPARTMENT OF COMMERCE 

Industry and Trade Administration 
DARTMOUTH COLLEGE 

Decision on Application for Duty-Free Entry of 
Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to section 6(c) of 
the Educational, Scientific, and Cul¬ 
tural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and 
the regulations issued thereunder as 
amended (15 CFR 301). 

A copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5 p.m. in 
Room 6886C of the Department of 
Commerce Budding, at 14th and Con¬ 
stitution Avenue NW., Washington, 
D.C. 20230. 

Docket No. 78-00170. Applicant: 
Dartmouth College—Chemistry De¬ 
partment, Steele Hall, Dartmouth Col¬ 
lege. Hanover, N.H. 03755. Article: Nu¬ 
clear Magnetic Resonance Spectrom¬ 
eter System, Model FX-60Q. Manufac¬ 
turer: JEOL Analytical Instruments, 
Japan. Intended use of article: The ar¬ 
ticle is intended to be used for re¬ 
search in the following projects: 

(1) Conformational Dynamics of 
Chain Molecules—Probing of chain dy¬ 
namics l3 C Fourinver transform; 

(2) An investigation in Organoflour- 
ine Chemistry—Directed toward the 
systhesis and study of molecules of 
special interest; namely selected per- 
flourinated annulenes, annulenes ions, 
and heterannulenes. together with va¬ 
lence isomers of these systems; 

(3) Long range (through space) l3 C- 
,9 F spin coupling, whose dependence 


all these matters to be resolved ultimately, 
of course by the administrative law judge. 

For the reasons I expressed in the Florida 
Service Case, I disagree with the • boiler¬ 
plate". 

Richard J. O’Melia. 


on distance and geometry. The results 
of this investigation will be used in 
making structural assignments in 
flourinated benzath racenes, which 
are involved in a study of aromatic hy¬ 
drocarbon carcinogenesis; 

(4) An investigation of oxidative de- 
methylation during steroid biosynthe¬ 
sis and in attempts to stimulate such 
enzymic hydroxylation reactions in 
the laboratory; 

(5) Examination of catalytically im¬ 
portant n‘-butadienyl, n 3 -chyclobu- 
tenyl. and n<-cyclobutadiene complex¬ 
es of the transition metals; 

(6) Elucidation of the structure of 
metal-nucleotide adducts, T, and line 
broadening studies will be carried out 
with those metal ions which are para¬ 
magnetic; 

(7) An investigation of pancreatic 
cancer in an attempt to isolate and es¬ 
tablish the structure of DNA bases 
which have been modified by attack of 
the carcinogen O-diazoacetyl-L-serine; 
and 

(8) Study of membrane transport 
systems for sugars and an especially 
potent class of enzyme inhibitors, 
transition state analogs. 

In addition, the article is intended to 
be used for the following educational 
purposes: 

(a) Organic Chemistry.—To teach 
students within a special topics frame¬ 
work to think creatively about organic 
chemistry, and in the laboratory to 
master advanced techniques and devel¬ 
op a feeling for research. 

(b) Undergraduate Investigation in 
Chemistry.—Introduction to the disci¬ 
pline. the patterns of thought, and the 
laboratory habits which will be essen¬ 
tial to their success in graduate re¬ 
search. 

(c) Graduate Investigation in Chem¬ 
istry.—Foster development into scien¬ 


tists sufficiently mature to plan and 
execute independently research pro¬ 
jects of their own conception. 

Comments: No comments have been 
received with respect to this applica¬ 
tion. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, 
for such purposes as this article is in¬ 
tended to be used, was being manufac¬ 
tured in the United States at the time 
the foreign article was ordered (No¬ 
vember 23, 1976). 

This application is a resubmission of 
Docket No. 77-00109 which was denied 
without prejudice to resubmission on 
November 7. 1977 for informational 
deficiencies. The foreign article pro¬ 
vides a dual frequency for 13 carbon 
and proton, variable temperature, 10 
millimeter sample probe. The National 
Bureau of Standards advises in its 
memorandum dated July 13, 1978 that 

(1) the specification of the foreign ar¬ 
ticle described above is pertinent to 
the applicant's intended purposes and 

(2) it knows of no domestic instrument 
or apparatus of equivalent scientific 
value to the foreign article for the ap¬ 
plicant's intended use. 

The Department of Commerce 
knows of no other instrument or appa¬ 
ratus of equivalent scientific value to 
the foreign article, for such purposes 
as this article is intended to be used, 
which was being manufactured in the 
United States at the time the foreign 
article was ordered. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.) 

Richard M. Seppa. 

Director, 

Statutory Import Programs Staff. 
(FR Doc. 78-22753 Filed 8-15-78; 8:45 am] 


[ 3510 - 25 ] 

SRI INTERNATIONAL ET AL. 

Applications for Duty-Free Entry of Scientific 
Articles 

The following are notices of the re¬ 
ceipt of applications for duty-free 
entry of scientific articles pursuant to 
section 6(c) of the Educational. Scien¬ 
tific, and Cultural Materials Importa¬ 
tion Act of 1966 (Pub. L. 89-651; 80 
Stat. 897). Interested persons may 
present their views with respect to the 
question of whether an instrument or 
apparatus of equivalent scientific 
value for the purposes for which the 
article is intended to be used is being 
manufactured in the United States. 


Appendix A .—Orders requiring amendment 


Docket 

Order Dated 

(a) 28366. 

78-5-125 May 19 |97g 

(b) 30233 et al.. 

(C) 32343.. 

(d) 32708__ .... 

78-5-126 .do. 

78-5-151 May 25, 1978. 

78-4-6 April 3. 1978... 

78-5-109 May 19, 1978 _ 

<e) 32709.. 

(f) 32710. 

78-5-127 .do." 

78-5-128 do 

(g) 32711. 

78-5-129 ... .do 

(h) 32920.. 

78-6-191 June 28, 1978.................... 

(1) 32743..* 

78-5-150 May 25. 1978 ! 


Case 


phis. 

Houston-Phoenlx /Tucson. 

Tucson-San Diego. 

San Franclsco-Reno-Albuquerque- 
Tex. 

Dallas/Fort Worth-New Orleans-Ha. 
St. Louia-Denver-Las Vegas-Reno 


[FR Doc. 78-22850 Filed 8-15-78; 8:45 am] 
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NOTICES 


Such comments must be filed in tripli¬ 
cate with the Director, Statutory 
Import Programs Staff, Bureau of 
Trade Regulation, U.S. Department to 
Commerce, Washington, D.C. 20230, 
within 20 calendar days after the date 
on which this notice of application is 
published in the Federal Register. 

Regulations (15 CFR 301.9) issued 
under the cited act prescribe the re¬ 
quirements for comments. 

A copy of each application is on file, 
and may be examined between 8:30 
a.m. and 5 p.m., Monday through 
Friday, in Room 6886C of the Depart¬ 
ment of Commerce Building, 14 th and 
Constitution Avenue NW., Washing¬ 
ton, D.C. 20230. 

Docket No. 78-00331. Applicant: SRI 
International, 333 Ravenswood 
Avenue, Menlo Park. Calif. 94025. Ar¬ 
ticle: Lambda Physik Excimer EMG 
500 Multigas Laser. Manufacturer 
Lambda Physik, West Germany. In¬ 
tended use of article: The article is in¬ 
tended to be used to study problems 
associated with the U.S. Department 
of Energy's advanced laser program 
specifically the study of the photolysis 
of OCSe under conditions of very high 
laser fluxes. The article will also be 
used by three graduate students from 
the Stanford Electrical Engineering 
Department for part of the research 
contained in their Ph. D. dissertation. 
Application received by Commissioner 
of Customs: July 12, 1978. 

Docket No. 78-00336. Applicant: Uni¬ 
versity of Chicago, operator of Ar- 
gonne National Laboratory, 9700 
South Cass Avenue, Argonne, Ill. 
60439. Article: Microwave Plasma De¬ 
tector, Model MPD 850/AG and acces¬ 
sories. Manufacturer Applied Chro¬ 
matography Systems, Ltd.. United 
Kingdom. Intended use of article: The 
article is intended to be used in re¬ 
search to accumulate sufficient infor¬ 
mation on the chemical nature of 
coals and related materials so that a 
logical diagenesis of biological materi¬ 
als to peat, lignite, subbituminous, bi¬ 
tuminous, and anthracite coals can be 
established and correlated with the 
chemical structures of petroleums, 
shale oils, and Fischer-Tropsch prod¬ 
ucts. The article will also be used at 
times for demonstration purposes for 
classes on chromatography. Applica¬ 
tion received by Commissioner of Cus¬ 
toms: July 17, 1978. 

Docket No. 78-00337. Applicant: Uni¬ 
versity of Utah, Department of Chem¬ 
istry, Salt Lake City, Utah 84112. Arti¬ 
cle: Automatic Recording Spectropo- 
larimeter. Model J-41C and accesso¬ 
ries. Manufacturer. Japan Spectrosco¬ 
pic Co., Ltd., Japan. Intended use of 
article: The article is intended to be 
used in research to develop a capabili¬ 
ty to predict the signs and possible 
magnitudes of the lowest several elec¬ 
tronic bands in the magnetic circular 


dichroic (MCD) spectra of organic 
molecules from first principles and 
molecular structure. Application re¬ 
ceived by Commissioner of Customs: 
July 20, 1978. 

Docket No. 78-00338. Applicant- 
Slippery Rock State College, Slippery 
Rock, Pa. 16057. Article: LKB 8800A 
Ultrotome III Ultramicrotome and Ac¬ 
cessories. Manufacturer: LKB Pro- 
dukter AB, Sweden. Intended use of 
article: The article is intended to be 
used for the investigation of specimens 
from various living and fossil subjects. 
These investigations will include ul- 
trastructural studies on developmental 
morphogenesis in flowering plants 
myxomycetes, small mammals, and 
fossil animals. Augmentive to such 
studies will be cyto- and histochemical 
investigations of enzymes, organelles, 
and other subcellular constituents 
that contribute to the genesis of form 
in various living systems. The article 
will also be used in the course, Intro¬ 
duction to electron microscopy to 
train students in the basic theory and 
techniques attendant to various elec¬ 
tron microscope procedures. Applica¬ 
tion received by Commissioner of Cus¬ 
toms: July 20, 1978. 

Docket No. 78-00339. Applicant: Uni¬ 
versity of Florida, Department of Mi¬ 
crobiology and Cell Science, Gaines¬ 
ville, Fla. 32611. Article: 2 LKB 8800A 
Ultrotome III Ultramicrotomes and 
Accessories. Manufacturer: LKB Pro- 
dukter AB, Sweden. Intended use of 
article: The articles will be used for 
thin and thick sectioning for both 
light and electron microscopy of plant 
and animal tissue cultured cells. Flat 
embedments will be examined. Speci¬ 
mens will be examined to pursue the 
following objectives: (1) To study the 
cytology of somatic diploid plant cells 
created by fusion of protoplasts in 
vitro. (2) To follow the process by 
which a nitrogen-fixing bacterium in¬ 
fects plant roots, and find the extent 
to which invasion occurs. (3) To study 
cytological effects of Heliminthospor - 
ium maydis toxin on various strains of 
susceptible and resistant com. The ar¬ 
ticle will also be used in the course 
Biological Techniques in Electron Mi¬ 
croscopy to train biology graduate stu¬ 
dents to the level where they can use 
the electron microscope in their Mas¬ 
ter's and Ph. D. research problems. 
Application received by Commissioner 
of Customs: July 17, 1978. 

Docket No. 78-00340. Applicant: 
Children's Hospital Medical Center, 
Department of Pathology Research, 
320 Longwood Avenue, Boston, Mass. 
02115. Article: LKB 8800A Ultrotome 
III Ultramicrotome and Accessories. 
Manufacturer. LKB Produkter AB, 
Sweden. Intended use of article: The 
article is intended to be used to section 
animal materials from various organs 
embedded in hardened epoxy resins. 


Investigations will include ultrastruc- 
tural studies on normal and pathologic 
human and animal tissues, cyto- and 
histochemical studies on enzymes and 
subcellular organelle localization in 
cells and tissues, localization of radio¬ 
active amino acid and carbohydrate 
precursors to subcellular organelles, 
and subcellular changes In cells in¬ 
duced by alteration in their biochemi¬ 
cal and physical environments. In ad¬ 
dition, the article will also be used for 
educational purposes in the courses: 
Lung Structure—Normal and in Dis¬ 
ease, Pulmonary Hypertension—Its Ul¬ 
tras tructural Appearance; and Pediat¬ 
ric Pathology. These courses will in¬ 
volve a study of general principles on 
electron microscope techniques and 
the use of the electron microscope to 
study the fine structure of cells and 
various methods to localize enzymes 
and radioactive precursors. Applica¬ 
tion received by Commissioner of Cus¬ 
toms: July 17, 1978. 

Docket No. 78-00341. Applicant: Uni¬ 
versity of California, San Diego, Pur¬ 
chasing Division, Q-026, La Jolla, 
Calif. 92093. Article: High Resolution 
Superconducting Magnet System and 
accessories. Manufacturer: Oxford In¬ 
strument Co., Ltd., United Kingdom. 
Intended use of article: The article is 
intended to be used in research which 
centers on the study of nuclear spin 
relaxation in a variety of chemical sys¬ 
tems, in particular organic liquid and 
liquid crystalline solutions. The objec¬ 
tives of this research are to: (a) Devel¬ 
op appropriate descriptions of relax¬ 
ation processes in multilevel nuclear 
spin systems by studies of nuclei such 
as 2 H, ,4 N. and ia C, in particular in or¬ 
dered fluids such as thermotropic ne¬ 
matic liquid crystals; (b) characterize 
the motional processes in such ordered 
fluids; (c) develop new experimental 
techniques for studies of nuclear re¬ 
laxation in multilevel systems; and (d) 
explore the potential for use of less 
sensitive nuclei such as ,7 0 and ^ for 
general structural and dynamic studies 
of organic molecules. The article will 
also be used as part of the education 
of graduate and postdoctoral students. 
Application received by Commissioner 
of Customs: July 17, 1978. 

Docket No. 78-00342. Applicant: In¬ 
diana University, Purchasing Depart¬ 
ment, 1101 East 17th Street, Bloo¬ 
mington, Ind. 47401. Article: Electron 
Microscope, Model H-300 and Accesso¬ 
ries. Manufacturer: Hitachi Perkin- 
Elmer, Japan. Intended use of article: 
The article is intended to be used to 
investigate the morphology of various 
biological cells and tissues, i.e., rat 
myocardium, gerbil uterus, rattlesnake 
brain, mouse pituitary, chicken pan¬ 
creas, et cetera. The article will be 
used in graduate level courses and in 
research for graduate students in 
Anatomy, Physiology, Pathology, and 
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Pharmacology. It will also be used to 
prepare teaching materials for medical 
student courses in histology, neuroan¬ 
atomy, and pathology. Application re¬ 
ceived by Commissioner of Customs: 
July 17, 1978. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105. Importation of Duty- 
Free Educational and Scientific Materials.) 

Richard M. Seppa, 
Director, 

Statutory Import Programs Staff. 
[FR Doc. 78-22754 Filed 8-15-78; 8:45 am] 


[ 3510 - 25 ] 

COMMITTEE FOR THE IMPLEMENTA¬ 
TION OF TEXTILE AGREEMENTS 

IMPORTS OF CERTAIN WOOL AND MAN¬ 
MADE FIBER APPAREL PRODUCTS 
Changing the Reporting Unit 

August 10,1978 

AGENCY: Committee for the Imple¬ 
mentation of Textile Agreements. 
ACTION: Changing the reporting unit 
for imports of wool apparel products 
in Categories 433, 434, 435, 436, 442, 
443, 444, 447, and 448 and man-made 
fiber apparel products in Categories 
643 and 644 from numbers to dozens. 
(A detailed description of the catego¬ 
ries in terms of U.S.U.S.A. numbers 
was published in the Federal Register 
on January 4, 1978 (43 FR 884), as 
amended on January 25, 1978 (43 FR 
3421). March 3, 1978 (43 FR 8828). and 
June 22, 1978 (43 FR 26773)). 

SUMMARY: The reporting units of 
measure for imports in Categories 433, 
434, 435, 436. 442, 443. 444, 447, 448, 
643 and 644 are listed as “dozens” in 
the Tariff Schedules of the United 
States Annotated (TSUSA) and “num¬ 
bers” in the Correlation of Textiles 
and Apparel Categories with Tariff 
Schedules of the United States Anno¬ 
tated, which is used in the implemen¬ 
tation of U.S. textile and apparel trade 
agreements. To align the TSUSA and 
the Correlation in this regard, the 
Chairman of the Committee for the 
Implementation of Textile Agree¬ 
ments, in the letter published below, is 
directing the Commissioner of Cus¬ 
toms to change the requirement for 
reporting units of measure for imports 
in Categories 433. 434, 435, 436, 442, 
443, 444, 447, 448, 643 and 644 from 
numbers to dozens for all bilateral 
countries. The use of either numbers 
or dozens will be permitted on export 
visas accompanying merchandise in 
these categories. 

EFFECTIVE DATE: September 5, 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Leonard A. Mobley, Director. Trade 
Analysis, Division, Office of Textiles, 
U.S. Department of Commerce, 


Washington, D.C. 20230, 202-377- 
4214. 

Arthur Garel, 

Acting Chairman, Committee for 
the Implementation of Textile 
Agreements. 

Commissioner op Customs, 

Department of the Treasury. 

Washington, D.C. 20229. 

Dear Mr. Commissioner: To aline the re¬ 
porting units of measure for imports in Cat¬ 
egories 433, 434, 435, 438. 442, 443. 444, 447. 
448, 643 and 644. between the Tariff Sched¬ 
ules of the United States Annotated 
(TSUSA) and the Correlation of Textile and 
Apparel Categories with the TSUSA. you 
are directed, effective on September 5, 1978, 
to change the reporting units for the fore¬ 
going categories from numbers to dozens for 
all countries. In the future, levels for these 
categories will be given in dozens. 

In using dozens as the reporting unit, the 
conversion factors for converting to square 
yards are the following: 

Category: 

433- 36.0 443-54.0 

434- 54.0 444-54.0 

435- 54.0 447-18.0 

436- 49.2 448-18.0 

442-18.0 643-54.0 

Export visas for merchandise in the above 
categories shall be accepted whether the 
unit of measure shown on the visa is num¬ 
bers or dozens. 

This letter wiU be published in the Feder¬ 
al Register. 

Sincerely. 

Arthur Garel. 

Acting Chairman, Committee for the 
Implementation of Textile Agree - 
ments. 

[FR Doc. 78-22752 Filed 8-15-78; 8:45 am] 


[ 3510 - 25 ] 

MALAYSIA 

Announcing Import Restraint Levels Under 
New Multifiber Agreement 

August 7,1978. 

AGENCY: Committee for the Imple¬ 
mentation of Textile Agreements. 

ACTION: Establishing Import re¬ 
straint levels for certain cotton, wool 
and man-made fiber textile products 
from Malaysia during the twelve- 
month period beginning on January 1, 
1978, pursuant to a new bilateral 
agreement. 

SUMMARY: On May 17 and June 8. 
1978, the Governments of the United 
States and Malaysia exchanged notes 
establishing a new Bilateral Cotton, 
Wool and Man-Made Fiber Textile 
Agreement for the 3-year period begin¬ 
ning on January 1, 1978 and extending 


through December 31, 1980. Within 
the aggregate and group ceilings the 
agreement establishes levels of re¬ 
straint, among other categories, for 
Categories 313, 315, 317, 319, 320, 331, 
333/334/335, 338, 339, 340, 347, 348. 
351, 369, 445, 446, 605, 613, 638/639, 
640 and 641 for the 12-month period 
beginning on January 1, 1978. Accord¬ 
ingly, in the letter published below the 
Chairman of the Committee for the 
Implementation of Textile Agree¬ 
ments directs the Commissioner of 
Customs to limit imports for consump¬ 
tion, or withdrawals from warehouse 
for consumption, of cotton, wool and 
man-made fiber textile products in the 
foregoing categories to the designated 
amounts. The levels of restraint set 
forth in the letter have not been ad¬ 
justed to account for imports during 
the period beginning on January 1, 
1978 and extending through the effec¬ 
tive date of this action. Imports during 
this period will be charged to the new 
levels. 

(A description of the textile catego¬ 
ries in terms of T.S.U.S.A. numbers 
was published in the Federal Register 
on January 4, 1978 (43 FR 884), as 
amended on January 25, 1978 (43 FR 
3421), March 3, 1978 (43 FR 8828), and 
June 22, 1978 (43 FR 26773).) 

This letter and the actions taken 
pursuant to'it are not designed to im¬ 
plement all of the provisions of the bi¬ 
lateral agreement, but are designed to 
assist only in the implementation of 
certain of its provisions. 

EFFECTIVE DATE: August 21, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Robert C. Woods, International 
Trade Specialist, Office of Textiles, 
U.S. Department of Commerce, 
Washington, D.C. 20230, 202-377- 
5423. 

Arthur Garel, 

Acting Chairman, Committee for 
the Implementation of Textile 
Agreements. 

Commissioner or Customs 
Department of the Treasury 
Washington, D.C. 20229 

Dear Mr. Commissioner: Under the terms 
of the Arrangement Regarding Internation¬ 
al Trade in Textiles done, at Geneva on De¬ 
cember 20. 1973, as extended on December 
15. 1977: pursuant to the Bilateral Cotton, 
Wool and Man-Made Fiber Textile Agree¬ 
ment of May 17 and June 8. 1978, between 
the Governments of the United States and 
Malaysia; and in accordance with the provi¬ 
sions of Executive Order 11651 of March 3. 
1972, as amended by Executive Order 11951 
of January 6. 1977, you are directed to pro¬ 
hibit, effective on August 21. 1978, and for 
the twelve-month period beginning on Janu¬ 
ary 1. 1978 and extending through Decem¬ 
ber 31. 1978, entry into the United States 
for consumption, and withdrawal from 
warehouse for consumption, of cotton, wool 
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and man-made fiber textile products, ex¬ 
ported from Malaysia in the following cate¬ 
gories. in excess of the indicated twelve- 
month levels of restraint: 


Category 


313... 

315....... 

317.. 

319 .. 

320 .—.- 

331. 

333/334/335...... 


Twelve-Month Level of 
Restraint 1 

1.800.000 square yards 
2,000.000 square yards 
3.000,000 square yards 
1.350.000 square yards 
6.500,000 square yards 
403.086 dozen pairs 
53.235 dozen of which not 
more than 21.271 dozen shall 
be in Cat. 333: not more 
than 18.644 dozen shall be in 
Cat. 334: and not more than 
18.644 dozen shall be in Cat. 
335 


338 dozen.. 

339 . 

138.889 dozen 

340.... 

214.383 dozen 

347. 

78,652 dozen 

348... 

47.463 dozen 

351. 

38,462 dozen 

369-- 

652.174 pounds 

S S:z—:::::: 

6.720 dozen 

13.441 dozen 

605... 

1,000.000 pounds 

613-- 

2.000.000 square yards 

638/639.. 

142,222 dozen of w hich not 

640.. 

more than 53.333 dozen si 
be In Cat. 639 

83.333 dozen 

641--.... 

75.862 dozen 


•The levels of restraint have not been adjusted to 
account for imports after December 31. 1977. 


In carrying out this directive entries of 
cotton, wool and man-made fiber textile 
products, produced or manufactured in Ma¬ 
laysia and exported to the United States 
prior to January 1, 1978 and entered on and 
after the effective date of this directive, 
shall not be charged against the levels of re¬ 
straint established in this directive. 

Cotton, wool and man-made fiber textile 
products in the foregoing categories that 
have been released from the custody of the 
U.S. Customs Service under the provisions 
of 19 U.S.C. 1448(b) before the effective 
date of this directive shall not be denied 
entry under this directive. 


The levels of restraint set forth above are 
subject to adjustment in the future accord¬ 
ing to the provisions of the bilateral agree¬ 
ment of May 17 and June 8. 1978. between 
the Governments of the United States and 
Malaysia which provide, in part, that: (1) 
within the aggregate and group limits, spe¬ 
cific levels or restraint, including their subli¬ 
mits. may be exceeded by designated per¬ 
centages; (2) specific levels may be increased 
for carryover and carryforward up to 11 per¬ 
cent of the applicable category limit; and (3) 
administrative arrangements or adjustments 
may be made to resolve minor problems 
arising in the Implementation of the agree¬ 
ment. Any appropriate adjustments under 
the provisions of the bilateral agreement, 
referred to above, will be made to you by 
letter. 

A detailed description of the categories in 
terms of T.S.U.S.A. numbers was published 
in the Federal Register on January 4. 1978 
(43 FR 884), as amended on January 25. 
1978 (43 FR 3421) and March 3. 1978 (43 FR 
8828). and June 22, 1978 (43 FR 26773). 

In carrying out the above directions, entry 
into the United States for consumption 
shall be construed to include entry for con¬ 
sumption into the Commonwealth of Puerto 
Rico. 

The actions taken with respect to the 
Government of Malaysia and with respect 
to imports of cotton, wool and man-made 
fiber textile products from Malaysia have 
been determined by the Committee for the 
Implementation of Textile Agreements to 
involve foreign affairs functions of the 
United States. Therefore, the directions to 
the Commissioner of Customs, being neces¬ 
sary to the implementation of such actions, 
fall within the foreign affairs exception to 
the rulemaking provisions of 5 U.S.C. 553. 
This letter will be published in the Federal 
Register. 

Sincerely, 

Arthur Garel. 

Acting Chairman , Committee for the 
Implementation of Textile Agree¬ 
ments. 

[FR Doc. 78-22751 Filed 8-15-78; 8:45 am] 


[ 3128 - 01 ] 

DEPARTMENT OF ENERGY 


Office of Hearings and Appeals 


CASES FILED WITH THE OFFICE OF HEARINGS 
AND APPEALS 

Week of July 21 Through July 28, 1978 

Notice is hereby given that during 
the week of July 21, 1978, through 
July 28. 1978, the appeals and applica¬ 
tions for exception or other relief 
listed in the appendix to this notice 
were filed with the Office of Hearings 
and Appeals of the Department of 
Energy. 

Under the DOE's procedural regula¬ 
tions. 10 CFR Part 205, any person 
who will be aggrieved by the DOE 
action sought in such cases may file 
with the DOE written comments on 
the application within 10 days of serv¬ 
ice of notice, as prescribed in the pro¬ 
cedural regulations. For purposes of 
those regulations, the date of service 
of notice shall be deemed to be the 
date of publication of this notice or 
the date of receipt by an aggrieved 
person of actual notice, whichever 
occurs first. All such comments shall 
be filed with the Office of Hearings 
and Appeals, Department of Energy, 
Washington, D.C. 20461. 


Melvin Goldstein, 

Director , Office of 
Hearings and Appeals. 


August 9. 1978. 


Appendix.— List of cases received by the office of heari ngs and appeals 
[Week of July 21 through July 28. 1978] 


Date 


Name and location of applicant Case No. 


Type of submission 


July 21. 1978. 

July 24, 1978. 

Do_ 

July 25. 1978. 

Do.«... 


July 26. 1978. 



Aminoil USA. Inc.. Houston, Tex- DEE-1432. 

. Pro Tec, Inc., Austin, Tex.«... DSG-0026..... 

.. Kern County Refinery, Inc.. Bakersfield. DEX-0098..... 

Calif. 

. Superior Oil Co.. Houston, Tex. DEE-1430. 

.. Doric Petroleum. Inc., Washington, D.C. DXE-1445. 


Laketon Asphalt Refining, Inc., Evansville. DEX-0097 
Ind. 


. Byron L. Beeman. Kirkland. Wash—.. DEE-1446, 


Price relief (section 212.73). If granted: Aminoil USA, Inc., would be per¬ 
mitted to sell the crude oil produced from Us 392 State lease, located in 
Hunlngton Beach. Calif., at upper tier ceiling prices. 

Request for special redress. If granted: Pro Tec, Inc., would be permitted 
to use a special formula In determining the selling price of propane 
from its new natural gas processing plants. 

Supplemental order. If granted: Kern County Refinery. Inc., would be 
permitted to sell certain entitlements over a 3-mo period. 

Price exception (sec. 212.165). If granted: Superior Oil Co. would be per¬ 
mitted to increase its prices to reflect nonproduct cost increases in 
excess of $0,005 per gallon for natural gas liquid products produced at 
its Coallnga Nose plant. 

Extension of relief granted in Doric Petroleum. Inc. (case No. DXE-0457 
dated Apr 28. 1978) (unreported decision). If granted: Doric Petroleum. 
Inc., would be permitted to Increase its prices to reflect nonproduct 
cost increases incurred in producing natural gas liquids and natural gas 
liquid products at the Enid Gas Processing Plant. 

Supplemental order to Laketon Asphalt Refining. Inc., 1 DOE par. 80,545 
(Mar. 10. 1978). If granted: The DOE would reconsider the request of 
Laketon Asphalt Refining. Inc., for an adjustment to the indices of his¬ 
torical financial profitability which are used In connection with its ap¬ 
plications for exception from 10 CPR 211.67 (the entitlements pro¬ 
gram). 

Price exception (pt. 212. subpt. P). II granted: Byron L. Beeman would be 
granted exception relief from the reseller price regulations in order to 
facilitate his acquisition of the business of a Texaco Consignee located 
in Wilbur. Wash. 
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Appendix.— List of coses received by the office of hearings and appeals Continued 
[Week of July 21 through July 28.19781 


Date 


Name and location of applicant 


Case No. 


Type of submission 


July 25. 1978. 


Mid-Continent Systems. Inc.. Little Rock. DRH-0179.. 
Ark. 


Do.... KerrMcGee Corp.. Oklahoma City. Okla ... DEE-1447.... 


July 26. 1978. 

July 25.1978- 


.... Texinia Corp.. Oklahoma City. Okla. DRH-0076.. 


Piedmont Natural Gas Co.. Greensboro. DES-0093 
N C and DST- 

0093. 


July 26, 1978.... Maurice L Brown Co., Kansas City. Mo— DEE-1448..., 

Do__._ Charles P. Haas. Corpus Christl. Tex.DEE-1449..., 

Do...... Texaco. Inc.. White Plains, N.Y.....»~~... DFA-0200... 


Do.~. 

Do- 

Do-- 


Wilhoit Gas Co.. Inc.. Warren ton, Ga.. 

Placid Oil Co., Washington. D.C.— 

Marathon Oil Co., Findlay. Ohio- 


DEE-1452. 

DEN-0156.... 


DXE-1450 
and DXE- 
1451. 


Do.. 


Do..«... 


July 27.1978. 


Do--- 


Mackellar. Inc., Oklahoma City, Okla... DRA-0201 ... 

Damson Oil Corp., Houston. Tex. DMR-0029., 

Peterson Oil Co.. Inc. Hastings. Neb. DRH-0033.. 

HNG Oil Co.. Houston. Tex.—. DRH-0066.. 


Request for evidentiary hearing. If granted: An evidentiary hearing 
would be convened in connection with Mid-Continent Inc.’s appeal of 
the remedial order dated July 10. 1975. and the supplemental remedial 
order dated Apr. 5. 1978. Issued to the firm. 

Price exception (sec. 212.165). If granted: Kerr-McGee Corp. would be 
permitted to increase its prices to reflect nonproduct cost increases In 
excess of $0,005 per gallon for natural gas liquid products produced at 
the Bayou Crook Chene plant. 

Request for evidentiary hearing. If granted: Texinia Corp. would be 
granted an evidentiary hearing with respect to factual issues presented 
in its statement of objections to the proposed remedial order Issued to 
the firm (case No. DRO-0076). 

Stay and temporary, stay requests. If granted: Piedmont Natural Gas Co. 
would receive a stay of the provisions of 10 CFR 211.10 with respect to 
the allocation of propane and other natural gas liquids, pending a de¬ 
termination of certain petitions for regulatory relief which the firm 
has filed with the DOE Economic Regulatory Administration. 

Price exception (sec. 212.73). If granted: Maurice L. Brown would be per¬ 
mitted to sell the crude oil produced from the State 19-1 lease located 
in Lea County. N. Mex., at upper tier celling prices. 

Price exception (sec. 212.73). If granted: Retroactive exception relief 
would be granted to permit crude oil produced during 1974 from the 
Blaschkc-Mayo lease located In San Patricio County, Tex., to be sold by 
Charles F. Haas at stripper well prices. 

Appeal of an Information request denial. If granted: The DOE’s May 31, 
1978. Information request denial would be rescinded and Texaco. Inc., 
would be granted access to documents relating to the clarif icatio n and/ 
or revision of the ’•property” definition as contained in 10 CFR 212.72. 

. Exception to change supplier. If granted: Wilhoit Gas Company. Inc. 
would be assigned a new supplier of propane to replace its base period 
supplier. Suburban Propane. 

, Interim order. If granted Certain portions of a proposed decision and 
order issued to Placid Oil Co. on July 5. 1978 would be made effective 
on an Interim basis prior to the issuance of a final determination 

Extension of relief granted in Marathon Oil Company, case Nos. DXE- 
1450 and DXE-1451 (decided July 6. 1978) (unreported decision). If 
granted: Marathon Oil Co. would be permitted to increase its prices to 
reflect nonproduct cost Increases incurred in producing natural gas liq¬ 
uids and natural gas liquid products at its Elk Basin and Susan Peak 
plants. 

. Appeal of remedial order. If granted: The DOE region VI supplemental 
remedial order dated June 22. 1978. would be vacated. 

. Request for modification with respect to Damson Oil Corporation, 1 
DOE. par. 81,101 (Apr. 4. 1978); Damson Oil Corporation, 1 DOE. 

Par.-(July 5. 1978). It granted. The DOE’S July 5. 1978, decision and 

order would be modified. 

. Request for evidentiary hearing. If granted: Peterson Oil Co.. Inc., would 
be granted an evidentiary hearing concerning Its objection to a pro¬ 
posed remedial order which was issued to the firm (case No. DRO- 
0033). 

. Request for evidentiary hearing. If granted: An evidentary hearing would 
be convened with respect to HNG Oil Co.’s statement of objections to 
the June 7. 1978, proposed remedial order Issued to the firm. 


Notices of objection received 

Date 

Name and location of applicant 





Case No. 

July 25,1978. 

. Monsanto Co., Houston, Tex .~~...• - - . 




% 

_ DEE-1115 

nprLnnR7 

July 26. 1978.. 

.. Entex Petroleum. Inc., Oklahoma City. Okla--- 


........... 

............ 



Proposed remedial orders 

July 24. 1978. 

. Shakespeare Oil Co.. Inc.. Washington. D.C ——..—..................——•—-. 





. DRO-0086 


[FR Doc.78-22718 Filed 8-15-78; 8:45 am] 


[ 6740 - 02 ] 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory Commission 
[Docket Nos. TC78-5. et al.3 

ALABAMA-TENNESSEE NATURAL GAS CO., ET 
AL. 

Gronting of Interventions 

August 8, 1978. 

Alabama-Tennessee Natural Gas 


Co., Docket No. TC78-5; Algonquin 
Gas Transmission Co., Docket No. 
TC78-6; Arkansas-Louisiana Gas Co., 
Docket No. TC78-7; Cities Service Gas 
Co., Docket No. TC78-8; Colorado In¬ 
terstate Gas Co., Docket No. TC78-9; 
Columbia Gas Transmission Corp., 
Docket No. TC78-10; Consolidated Gas 
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Supply Corp., Docket No. TC78-11; 
East Tennessee Natural Gas Co., 
Docket No. TC78-12; Eastern Shore 
Natural Gas Co.. Docket No. TC78-13; 
El Paso Natural Gas Co., Docket No. 
TC78-14; Equitable Gas Co., Docket 
No. TC78-15; Florida Gas Transmis¬ 
sion Co., Docket No. TC78-16; Michi- 
gan-Wisconsin Pipe Line Co., Docket 
No. TC78-17; Midwestern Gas Trans¬ 
mission Co., Docket No. TC78-18; Mis¬ 
sissippi River Transmission Co., 
Docket No. TC78-19; National Fuel 
Gas Supply Corp., Docket No. TC78- 
20; Natural Gas Pipeline Company of 
America, Docket No. TC78-21; North¬ 
ern Natural Gas Co., Docket No. 
TC78-22; Northwest Pipeline Corp., 
Docket No. TC78-23; Panhandle East¬ 
ern Pipe Line Co., Docket No. TC78- 
24; Southern Natural Gas Co., Docket 
No. TC78-25; Tennessee Gas Pipeline 
Co., Docket No. TC78-26; Tennessee 
Natural Gas Lines, Inc., Docket No. 
TC78-27; Texas Eastern Transmission 
Corp., Docket No. TC78-28; Texas Gas 
Transmission Corp., Docket No. TC78- 
29; Transcontinental Gas Pipe Line 
Corp., Docket No. TC78-30; Transwes- 
tem Pipeline Co., Docket No. TC78-31; 
Trunkline Gas Co., Docket No. TC78- 
32; and United Gas Pipe Line Co., 
Docket No. TC78-33. 

Timely petitions for leave to inter¬ 
vene and/or notices of intervention 
were filed in the above-docketed pro¬ 
ceedings as follows: TC78-5 et al., by 
the Philadelphia Gas Works on June 
21. 1978, and Jointly by the People of 
the State of California and the Public 
Utilities Commission of the State of 
California on June 29, 1978; TC78-6, 
jointly by the New England State 
Commissions, consisting of the Con¬ 
necticut Public Utilities Control Au¬ 
thority, Massachusetts Department of 
Public Utilities, and the Rhode Island 
Division of Public Utilities and Carri¬ 
ers. on July 3, 1978; TC78-10 and 
TC78-11, by the Public Utilities Com¬ 
mission of Ohio on June 16, 1978; 
TC78-17, by First Miss, Inc., on July 
18, 1978; TC78-25 and TC78-30, by the 
American Textile Manufacturers Insti¬ 
tute, Inc., on June 14, 1978; TC78-26, 
Jointly by the New England State 
Commissions, consisting of the Con¬ 
necticut Public Utilities Control Au¬ 
thority, Maine Public Utilities Com¬ 
mission, Massachusetts Department of 
Public Utilities, New Hampshire 
Public Utilities Commission, and 
Rhode Island Division of Public Utili¬ 
ties and Carriers, on July 3, 1978; 
TC78-28 and TC78-33, jointly by the 
New England State Commissions, com¬ 
prised of the Connecticut Public Utili¬ 
ties Control Authority, Massachusetts 
Department of Public Utilities, and 
Rhode Island Division of Public Utili¬ 
ties and Carriers, on July 3, 1978; and 
TC78-33, by Clarke-Mobile Counties 


Gas District and Mobile Gas Service 
Corp. on August 3, 1978. 

Each petitioner claims to have a sub¬ 
stantial interest in the proceeding 
wherein intervention is sought, and as¬ 
serts that its interests may not be ade¬ 
quately represented by any other 
party. No objections to the petitions to 
intervene or notices of intervention 
have been received. 

Pursuant to section 3.5(a)(30) of the 
Commission’s general rules, as promul¬ 
gated by order No. 557 (issued De- 
cembr 10, 1976), the named petitioners 
are hereby permitted to intervene in 
the captioned proceedings in which 
they have sought intervention subject 
to the rules and regulations of the 
Commission: Provided, however. That 
participation of the intervenors shall 
be limited to the matters affecting as¬ 
serted rights and interests specifically 
set forth in the petitions to intervene; 
And provided further , That the admis¬ 
sion of such intervenors shall not be 
construed as recognition by the Com¬ 
mission that they might be aggrieved 
by any order entered in this proceed¬ 
ing. 

Lois D. Cashell, 
Acting Secretary . 

CFR Doc. 78-22763 Filed 8-15-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. ER78-529] 

ARIZONA PUBLIC SERVICE CO. 

Proposed Increase in Rate 

August 9,1978. 

Take notice that Arizona Public 
Service Co. (Arizona) on August 1, 
1978, tendered for filing a proposed 
amendment to supplement No. 9 in 
the agreement b etwe en the Navajo 
Tribe of Indians (NTUA), and Arizona 
which agreement has been designated 
FPC Rate Schedule No. 6. Arizona 
states that the proposed changes in 
rate would increase revenues from this 
sale by $705, based on the 12-month 
period ending July 31, 1979. Arizona 
further states that there is also a 
change in delivery voltage from 69 kV 
to 12 kV at the request of NTUA in¬ 
cluding a change in the point of deliv¬ 
ery. 

Arizona requests an effective date of 
August 1, 1978, and therefore requests 
waiver of the Commission’s notice re¬ 
quirements. 

A copy of this filing was served upon 
the Arizona Corporation Commission, 
according to Arizona. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 


mission’s rules of practice and proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before August 18, 1978. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb, 
Secretary . 

[FR Doc. 78-22914 Filed 8-15-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. ER78-530] 

ARIZONA PUBLIC SERVICE CO. 

Filing 

August 9,1978. 

Take notice that on August 1, 1978, 
Arizona Public Service Co. (Arizona) 
tendered for filing a supplemental 
agreement dated July 19, 1978, to its 
Wholesale Power Supply Agreement 
with Citizens Utilities Co., FPC Rate 
Schedule No. 50. Arizona states that 
this supplement provides for certain 
technical changes, along with changes 
in contract demand and metering 
points. 

Arizona requests that the effective 
date of this supplement be August 1, 
1978, and therefore requests waiver of 
the Commission’s notice requirements. 

According to Arizona copies of this 
filing were served upon the Arizona 
Corporation Commission. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission’s rules of practice and proce¬ 
dure (18 CFR 1.8 and 1.10). All such 
petitions or protests should be filed on 
or before August 18, 1978. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb, 

• Secretary . 

[FR Doc. 78-22915 Filed 8-15-78; 8:45 am] 
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[Docket No. RI76-28] 

ARKANSAS LOUISIANA GAS CO. v. FRANK J. 

HALL, ET AL. 

Order Setting Matter for Determination on 
Brief 

August 9, 1978. 

A 1952 contract between a group of 
independent producers of natural gas 
(Hall, et al.) and the Arkansas Louisi¬ 
ana Gas Co. (Arkla) contains a most 
favored nation clause. In 1974, Hall, et 
al. brought a breach of contract suit 
against Arkla seeking damages in state 
court 1 claiming that royalty payments 
made to the United States by Arkla 
since 1961 with respect to certain of its 
on-system pipeline production had 
triggered the most favored nation 
clause in their contract with Arkla 
and, therefore, entitled them to dam¬ 
ages retroactive to 1961. 

Arkla then applied to the Commis¬ 
sion 2 for a declaratory order constru¬ 
ing the price increase provision in the 
contract with Hall, et al. By order 
issued March 8, 1976, the Commission 
denied Arkla’s petition. The Commis¬ 


1 First Judicial District Court, Caddo 
Parish. La. docketed as Frank J. Hall, et aL 
v. Arkansas Louisiana Gas Company , 
Docket No. 225,699. 

*On October 1, 1977. pursuant to the pro¬ 
visions of the Department of Energy Orga¬ 
nization Act (DOE Act). Pub. L. 95-91, 91 
Stat. 565 (August 4, 1977) and Executive 
Order No. 12009, 42 FR 46267 (September 
15. 1977), the Federal Power Commission 
ceased to exist and its functions and regula¬ 
tory responsibilities were transferred to the 
Secretary of Energy and the Federal Energy 
Regulatory Commission (FERC), which, as 
an independent commission within the De¬ 
partment of Energy was activated on Octo¬ 
ber 1. 1977. 

The “savings provisions” of section 705(b) 
of the DOE Act provide that proceedings 
pending before the FPC on the date the 
DOE Act takes effect shall not be affected, 
and that orders shall be issued in such pro¬ 
ceedings as if the DOE Act had not been en¬ 
acted. All such proceedings shall be contin¬ 
ued and further actions shaU be taken by 
the appropriate component of DOE that 
has become responsible for the functions ac¬ 
cording to the DOE Act and regulations pro¬ 
mulgated thereunder. The statutory func¬ 
tion with which this proceeding is con¬ 
cerned was specifically transferred to FERC 
by section 402(a)(1) of the DOE Act. 

Moreover, the joint regulation adopted on 
October 1, 1977, by the Secretary of Energy 
and FERC, entitled “Transfer of Proceed¬ 
ings to th e Sec retary of Energy and the 
FERC,” 10 CFR-, provided that this pro¬ 

ceeding would be continued before FERC. 
We, therefore, take the following action in 
this proceeding in accordance with the 
above-mentioned authorities. The term, 
“Commission,” when used in the body of 
this order, shall refer to the Federal Power 
Commission with respect to actions taken 
before October, 1. 1977, and shall refer to 
the FERC with respect to actions taken at 
any time subsequent to October 1, 1977. 


sion determined that the case present¬ 
ed a matter of concurrent jurisdiction, 
and although it could decide the con¬ 
tract question, it preferred to follow a 
policy of deferring to the State court. 

On Arkla’s application for rehearing, 
the Commission ruled in an order 
issued on June 4, 1976 that even if the 
state court held that Hall, et al. were 
entitled to a higher rate under the fa¬ 
vored nation clause, they would still— 
as jurisdictional sellers—be limited to 
ceiling rates in effect under the Com¬ 
mission’s regulations. The Commission 
also noted that since the producers 
had a small producer certificate effec¬ 
tive October 10, 1972, they were not 
required to make any rate increase fil¬ 
ings thereafter. 

The other orders issued in this case 
on November 8, 1976, and January 7, 
1977, are not relevant at this time, and 
consequently there is no need to dis¬ 
cuss them here. 

On February 3, 1977, Arkla peti¬ 
tioned the U.S. Court of Appeals for 
the District of Columbia Circuit for 
review of the Commission’s orders. 

On October 14, 1977, the state court 
in Louisiana ruled in Hall v. Arkansas 
Louisiana Gas Company , Docket No. 
225, 699 (1) that the most favored 
nation clause was triggered by a royal¬ 
ty arrangement between Arkla and the 
United States; (2) that the agreement 
is, for purposes of State contract law, 
a sale of gas within the meaning of the 
most favored nation clause, (3) and 
that the producers are entitled to col¬ 
lect increased rates as of October 19, 
1972. 

On May 1, 1978, the Second Circuit 
Court of Appeals for the State of Lou¬ 
isiana affirmed in part the lower court 
decision, set aside the judgment of the 
lower court and remanded the case for 
the recalculation of the price increases 
awarded the producers. 

On March 31, 1978, the Commission 
moved in the U.S. Court of Appeals 
for an order remanding the record in 
the case to the Commission for fur¬ 
ther consideration. By order filed on 
May 25, 1978, the U.S. Court of Ap¬ 
peals granted the Commission’s 
motion and remanded the record to 
the Commission. 

This case involves a determination 
as to whether the royalty agreement 
between Arkla and the United States 
constitutes a sale that triggered a 
price increase under the most favored 
nation clause in the gas supply con¬ 
tract between Arkla and Hall, et al. 
and, if triggering did occur, a determi¬ 
nation of the lawful price which may 
be charged by Hall, et al. pursuant to 
the most favored nation clause and 
the Commission’s regulations. Pursu¬ 
ant to the court remand, we shall re¬ 
consider whether this Commission has 
primary jurisdiction over these mat¬ 
ters. and if so, whether this Commis¬ 


sion should exercise such jurisdiction 
in the circumstances presented here. 
For purposes of resolving these juris¬ 
dictional issues, we shall provide for 
the filing of briefs. We note in this 
connection that the briefs should not 
discuss the merits of the case but in¬ 
stead should be limited to the jurisdic¬ 
tional issues. 

The Commission orders: All parties 
desiring to file briefs on the jurisdic¬ 
tional issues, including Commission 
staff, shall do so on or before August 
23, 1978. Parties desiring to file an¬ 
swering briefs shall do so on or before 
September 6, 1978. 

By the Commission. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-22764 Filed 8-15-78; 8:45 ami 


[ 6740 - 02 ] 

[Docket No. RI78-611 

BASS ENTERPRISES PRODUCTION CO. 

Petition for Special Relief 

August 9. 1978. 

Take notice that on May 4. 1978, 
Bass Enterprises Production Co. (peti¬ 
tioner), 3100 Fort Worth National 
Bank Building, Fort Worth, Tex. 
76102, filed a petition for special relief 
in docket No. RI78-61. Petitioner filed 
its petition pursuant to section 
2.56a(g) of the Commission’s rules (18 
CFR § 2.56a(g)). Petitioner proposes to 
expend funds by purchasing, install¬ 
ing, and constructing facilities in order 
to produce gas from its well. 

Petitioner requests authorization to 
sell gas produced from the State tract 
391, well No. 1, Redfish Bay Field. 
Nueces County, Tex. to United Gas 
Pipe Line Co. at the rate of $2.33 per 
Mcf. If the well was currently produc¬ 
ing, petitioner would receive 54c per 
Mcf for sale of this subject gas. 

Any person desiring to be heard or 
to make any protest with reference to 
said petition should on or before 
August 31. 1978, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s rules of practice and procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Any party wishing 
to become a party in any hearing 
therein, must file a petition to inter- 


FEDERAL REGISTER, VOL 43, NO. 159—WEDNESDAY, AUGUST 16, 1978 








36302 


NOTICES 


vene in accordance with the Commis¬ 
sion's rules. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc. 78-22765 Filed 8-15-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. ER78-526] 

CENTRAL POWER & LIGHT CO. 

Tariff Change Application 

August 9. 1978. 

Take notice that Central Power <Sc 
Light Co. (“Company”) on July 31, 
1978, tendered for filing proposed 
FERC Electric Tariff. Original 
Volume No. 1. The proposed tariff 
would increase revenues from jurisdic¬ 
tional sales and service by $1,677,624 
based upon the twelve (12) month 
period ending December 31, 1978, ac¬ 
cording to the Company. 

The Company estimates its rate of 
return on its jurisdictional rate base, 
for sales for resale for the calendar 
year ending December 31, 1977, to be 
2.81 percent. The Company further 
states that such return is substantially 
below its weighted cost of capital, im¬ 
bedded cost of debt and preferred 
stock, and therefore will not attract 
the capital for planned construction 
and expansion programs. The Compa¬ 
ny indicates that the proposed rates 
are based upon a 10.87-percent overall 
rate of return. Copies of the filing 
have been served on the Company's 
jurisdictional customers and upon the 
Public Utility Commission of the State 
of Texas. The proposed effective date 
of the tariff is July 31, 1978. 

Any person desiring to be heard or 
to protest the application should file a 
petition to intervene or protest with 
the Federal Energy Regulatory Com¬ 
mission, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with the Commission's rules of prac¬ 
tice and procedure (18 CFR 1.8, 1.10). 
All such petitions or protests should 
be filed on or before August 18, 1978. 
Protests will be considered by the 
Commission in determining the appro¬ 
priate action to be taken, but will not 
serve to make protestants parties to 
the proceedings. Any person wishing 
to become a party must file a petition 
to intervene. Copies of this application 
are on file with the Commission and 
are available for public inspection. 

Kenneth F. Plumb, 
Secretary . 

[FR Doc 78-22916 Filed 8-15-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. RP73-65] 

COLUMBIA GAS TRANSMISSION CORP. 

Proposed Changes In FERC Gat Tariff 

August 8, 1978. 

Take notice that Columbia Gas 
Transmission Corp. (Columbia) on 
July 19, 1978, tendered for filing pro¬ 
posed changes in its FERC Gas Tariff, 
Original Volume No. 1. Columbia 
states that this filing amends its filing 
of May 31, 1978, and proposes an effec¬ 
tive date of July 2, 1978. Columbia 
states that the proposed changes are 
the result of the downward revision of 
the rates of its pipeline suppliers as 
follows: 

(1) Tennessee Gas Pipeline Co.’s substi¬ 
tute alternate filing at docket Nos. RP73- 
113, RP74-24 and RP74-73, effective July 1. 
1978. 

(2) Texas Eastern Transmission Corp.’s re¬ 
vised filing at docket No. RP74-41, effective 
July 2.1978. 

As a result of the above revisions, 
Columbia's revised rates herein pro¬ 
posed to become effective July 2, 1978, 
reflect a current purchased gas cost 
adjustment to provide for the recovery 
of $52,699,232 annually and are 
$8,252,530 lower than the rates origi¬ 
nally proposed to become effective 
July 1. 1978. 

In addition to the foregoing revision 
to its pipeline supplier rates, Columbia 
states that it has utilized as its base 
rates in this filing those rates to be ef¬ 
fective June 1, 1978, as set forth in its 
conditional filing of June 30, 1978, at 
docket No. RP78-20. 

Copies of the filing were served upon 
the company’s jurisdictional custom¬ 
ers and interested state commissions. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, Union Center Plaza Building, 825 
North Capitol Street NE., Washing¬ 
ton, D.C. 20426, in accordance with 
sections 1.8 and 1.10 of the Commis¬ 
sion's rules of practice and procedure 
(18 CFR 1.8 and 1.10). All such peti¬ 
tions or protests should be filed on or 
before August 24. 1978. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc. 78-22766 Filed 8-15-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. RP73-65] 

~ COLUMBIA GAS TRANSMISSION CORP. 

Proposed Changes in FERC Gas Tariff 

August 9, 1978. 

Take notice that Columbia Gas 
Transmission Corp. (Columbia) on 
July 31, 1978, tendered for filing pro¬ 
posed changes in it FERC Gas Tariff, 
Original Volume No. 1, as follows: 
Forty-sixth Revised Sheet No. 16; 
Twenty-second Revised Sheet No. 64A. 

These proposed changes to be effec¬ 
tive September 1, 1978, reflect the fol¬ 
lowing rate adjustments: 

(1) A PGA rate adjustment, pursu¬ 
ant to section 20.4(d) of the general 
terms and conditions of Columbia's 
FERC Gas Tariff, Original Volume 
No. 1, to recover increased cost of gas 
purchased of $51,935,787, annually. 

(2) A commodity surcharge, pursu¬ 

ant to section 20.2 of the general 
terms and conditions of Columbia’s 
FERC Gas Tariff, Original Volume 
No. 1, to recover $25,067,654 of de¬ 
ferred purchased gas cost over the 6- 
month period September 1, 1978, 

through February 28, 1979. 

(3) An advance payment adjustment, 
pursuant to article IX of the stipula¬ 
tion and agreement in docket No. 
RP76-94 et al.. approved by Commis¬ 
sion letter order issued March 16, 

1978. Such advance payment adjust¬ 
ment provides for the recovery of 
$1,371,897, annually. 

(41 A transportation surcharge, pur¬ 
suant to article X of the stipulation 
and agreement in docket No. RP76-94 
et al., approved by Commission letter 
order issued March 16. 1978, to recover 
$1,653,371 of deferred transportation 
cost over the 6-month period Septem¬ 
ber 1, 1978, through February 28, 

1979. 

In addition to the foregoing rate ad¬ 
justments, Columbia states that it has 
utilized as its base rates in the instant 
filing those rates to be effective June 
1. 1978, as set forth in its filing of May 
1, 1978, at docket No. RP78-20. 

Copies of the filing were served upon 
the company’s jurisdictional custom¬ 
ers and interested state commissions. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, Union Center Plaza Building, 825 
North Capitol Street NE., Washing¬ 
ton, D.C. 20426, in accordance with 
sections 1.8 and 1.10 of the Commis¬ 
sion’s rules of practice and procedure 
(18 CFR 1.8 and 1.10). All such peti¬ 
tions or protests should be filed on or 
before August 24, 1978. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceeding. 
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Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Lois D. Cashell, 
Acting Secretary . 

[FR Doc. 78-22918 Filed 8-15-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. RP73-65] 

COLUMBIA GAS TRANSMISSION Corp. 

Proposed Changes in FERC Gas Tariff 

August 9, 1978. 

Take notice that Columbia Gas 
Transmission Corp. (Columbia) on 
July 31. 1978, tendered for filing pro¬ 
posed changes in its FERC gas tariff, 
original volume No. 1. Columbia states 
that this filing amends its filing of 
May 31, 1978, and proposes an effec¬ 
tive date of July 2, 1978. Columbia 
states that the proposed changes are 
the result of the downward revision of 
the rates of Texas Eastern Transmis¬ 
sion Corp.’s filing at docket No. RP74- 
41, filed July 23, 1978, to become effec¬ 
tive July 2, 1978. As a result of this re¬ 
vision, Columbia’s revised rates herein 
proposed to become effective July 2, 
1978, reflect a current purchased gas 
cost adjustment to provide for the re¬ 
covery of $52,601,746 annually and are 
$8,350,016 lower than the rates origi¬ 
nally proposed to become effective 
July 1, 1978. 

In addition to effectuating foregoing 
revision to the rates of Texas Eastern 
Transmission Corp., Columbia states 
that it has utilized as its base rates in 
this filing those rates to be effective 
June 1, 1978, as set forth in its filing 
of May 1, 1978, at docket No. RP78-20. 

Copies of the filing were served upon 
the company's jurisdictional custom¬ 
ers and interested State commissions. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE. t 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission's rules of practice and proce¬ 
dure (18 CFR 1.8 and 1.10). All such 
petitions or protests should be filed on 
or before August 24,1978. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 


the Commission and are available for 
public inspection. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc. 78-22919 Filed (8-15-78; 8;45 am] 


[ 6740 - 02 ] 

[Docket No. RI78-43] 

CORDILLERA CORP. 

Amended Petition For Special Relief 

August 9, 1978. 

Take notice that on June 2, 1978, 
Cordillera Corp. (petitioner), 2334 
East Third Avenue, Denver, Colo. 
80206, filed an amended petition for 
special relief in docket No. RI78-43, re¬ 
questing authorization to charge the 
lower rate of $1.91 per Mcf for the sale 
of gas from the Sugar Creek No. 1 
well, located in Carbon County, Wyo. 
to Western Transmission Corp. Previ¬ 
ously, on March 28. 1978, Cordillera 
filed its original petition, requesting 
authorization to sell the subject gas at 
a rate of $2.12 per Mcf. The previous 
petition was noticed on April 19. 1978. 

Any person desiring to be heard or 
to make any protest with reference to 
said petition should on or before 
August 31, 1978, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s rules of practice and procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Any party wishing 
to become a party to a proceeding, or 
to participate as a party in any hear¬ 
ing therein, must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission's rules. 

Lois D. Cashell, 
Acting Secretary. 

CFR Doc. 78-22767 Filed 8-15-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. RP 78-5] 

DES ARC, ARK., COMPLAINANT v. MISSISSIPPI 
RIVER TRANSMISSION CORP., RESPONDENT 

Extension of Timo 

August 9,1978. 

On August 4, 1978, the city of Des 
Arc, Ark. (Des Arc), filed a motion to 
extend the procedural dates as pro¬ 
vided in the Commission's order issued 
June 21. 1978, in this proceeding, Des 
Arc states that the other parties (re¬ 
spondent and staff) have no objection 
to the motion. 


The direct case of Des Arc was due 
to be filed on or before August 7, 1978. 
Des Arc is reminded of the require¬ 
ment under the Commission’s rules 
(18 CFR 1.13(d)) to file extension re¬ 
quests before the expiration of four- 
fifths of the period originally pre¬ 
scribed, in this case before July 31, 
1978. 

An extension for Des Arc to file and 
serve its direct case is granted to and 
including Au^ «st 14, 1978. The pre- 
hearing conference is rescheduled for 
10 a.m. on Aug .ist 30, 1978. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc. 78 •: Piled 8-15-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket N 1671 and Docket Nos. 

ARh\ -l et al] 

DORCHE ^ T AS PRODUCING CO. 

Area Rate Proceeding et at., (Hugoton- 

Anadarko Arvo); Order Extending Stay 

August 9,1978. 

Before Commissioners: Charles B. 
Curtis. Chairman; Don S. Smith, 
Georgiana Sheldon, and Matthew 
Holden, Jr. 

By order of March 15. 1976, 55 FPC 

-,* * the Federal Power Commission 

(FPC) * rejected a settlement by Dor¬ 
chester Gas Producing Co. with 
Northern Natural Gas Co. involving 
release of a trust fund contingent 
upon a gas exploration and develop¬ 
ment program. The FPC, among other 
things, concluded that Dorchester had 
not shown that the refund of the 
amounts involved would deprive it of 
out-of-pocket operating expenses. By 
order of May 26, 1976, the FPC stayed 
its orders with respect to the disburse¬ 
ment of escrowed funds until 1 month 
after the mandate of the reviewing 
court should be issued and with re¬ 
spect to the flow-through of refunds 
by Northern until 3 months after the 
mandate. 

In its opinion issued April 18, 1978, 
the U.S. Court of Appeals for the 
Fifth Circuit 3 affirmed the Commis¬ 
sion's orders disapproving the terms of 
Dorchester’s settlement agreement. 

Upon consideration of the opinion of 
the court, the Commission shall, sua 
sponte, further stay its order that 


‘Rehearing denied by order of May 13, 

1976. 55 FPC-. 

*The proceedings began before the Feder¬ 
al Power Commission when that agency 
ceased to exist, the matter came before the 
Federal Energy regulatory Commission. 
That having happened on Oct. 1, 1977, the 
term Commission refers to the FPC when 
used with respect to events prior to Oct. 1, 

1977, and to the FERC when used other¬ 
wise. 

3 Dorchester Gas Producing Company v. 

F.E.R.C., -F. 2d-(5th Cir., issued Apr. 

18, 1978, No. 76-2504). 
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NOTICES 


Dorchester refund the escrowed funds 
so as to allow Dorchester the opportu¬ 
nity to submit for FERC approval an 
amended settlement agreement meet¬ 
ing the specific objections previously 
noted by the FPC. If Dorchester does 
not choose to submit a new proposal 
within a reasonable time or should 
Dorchester submit a proposal that 
represents a materially unaltered ver¬ 
sion of the original agreement, the 
stay in this case will lapse and Dor¬ 
chester shall then forthwith with the 
orders in this case. Accordingly, we 
shall extend our stay order as pro¬ 
vided below. 

The Commission orders: (A) The 
stay set forth in the order of May 26, 
1976, is extended with respect to the 
disbursement of escrowed funds to 
Northern until 60 days after the issu¬ 
ance of this order or. if a revised set¬ 
tlement agreement is filed within such 
60 days, until the Commission takes 
action on such revised agreement. 

(B) The stay with respect to the 
flow-through of refunds by Northern 
is extended until 60 days after the ex¬ 
piration of the stay referred to in (A) 
above. 

By the Commission. 

Kenneth F. Plumb, 
Secretary . 

[FR Doc. 78-22920 Filed 8-15-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. CP78-451] 

EL PASO NATURAL GAS CO. 

Application 

August 9, 1978. 

Take notice that on July 31, 1978, El 
Paso Natural Gas Co. (applicant), P.O. 
Box 1492, El Paso, Tex. 79978, filed in 
docket No. CP78-451 an application 
pursuant to section 7(b) of the Natural 
Gas Act for permission and approval 
to abandon certain existing metering 
and pipeline facilities and pursuant to 
section 7(c) of the Natural Gas Act for 
a certificate of public convenience and 
necessity authorizing applicant to sell 
up to 600 Mcf of natural gas per day 
to Rankin, Tex., a municipal customer 
of applicant, all as more fully set forth 
in the application which is on file with 
the Commission and open to public in¬ 
spection. 

Specifically, the facilities which ap¬ 
plicant proposes to abandon are as fol¬ 
lows: 

(1) The Rankin City Gate meter station 
(Rankin meter station) consisting of a 4Vi- 
inch O.D. positive-type meter station, with 
appurtenances, located on applicant's exist¬ 
ing 2%-inch O.D. pipeline extending from 
applicant’s existing 20-inch O.D. Goldsmith- 
Sutton County pipeline to the Rankin 
meter station, Upton County, Tex.; and 


(2) The pipeline from Goldsmith-Sutton 
County pipeline to the Rankin meter sta¬ 
tion (Goldsmith-Sutton segment) consisting 
of approximately 1.34 miles of 2%-inch O.D. 
pipeline, with appurtenances, commencing 
at the Rankin meter station and terminat¬ 
ing at a point of interconnection with appli¬ 
cant's existing 20-inch O.D. Goldsmith- 
Sutton County pipeline, all located in Upton 
County, Tex. 

By order issued August 21, 1969, in 
docket No. CP69-23 (42 FPC 562) ap¬ 
plicant was authorized to operate its 
Rankin meter station so as to enable 
applicant to measure and deliver cer¬ 
tain quantities of natural gas to 
Rankin for resale in the community of 
Rankin pursuant to a gas sales con¬ 
tract dated June 15, 1951, between 
Rankin and applicant, it is said. Appli¬ 
cant indicates that it installed the 
Goldsmith-Sutton segment in order to 
continue deliveries of natural gas 
when the Upton County pipeline 
would not meet quality specifications 
required for delivery to Rankin. 

The application indicates that 
Rankin owns and operates approxi¬ 
mately 11.5 miles of two-inch trans¬ 
mission pipeline extending from the 
Rankin meter station to its distribu¬ 
tion system serving the community of 
Rankin and environs, which pipeline 
has deteriorated due to corrosion 
brought about by the chemical compo¬ 
sition of the soil in which it is situ¬ 
ated. Applicant states that due to the 
continuing deterioration of the pipe¬ 
line, during the period, April 1977 
through March 1978, approximately 
42 percent of the natural gas delivered 
by applicant to Rankin at the Rankin 
meter station has been lost or unac¬ 
counted for during the transmission 
and ultimate distribution of such gas 
supplies through Rankin’s system. In 
addition, applicant indicates that 
during extremely cold periods when 
Rankin’s system is under heavy de¬ 
mands, excessive pressure loss has 
been experienced by Rankin in provid¬ 
ing gas service to its customers. 

In order to avoid these operational 
difficulties Rankin has requested ap¬ 
plicant to eliminate the present point 
of delivery of natural gas from appli¬ 
cant and to establish a new point of 
receipt of natural gas from applicant 
to be located on Northern Natural Gas 
Co.’s (Northern) existing interstate 
pipeline system located approximately 
1 mile north of the community of 
Rankin. 

Pursuant to a service agreement 
dated June 27, 1978, between applicant 
and Rankin, applicant would sell and 
cause Northern to deliver to Rankin, 
and Rankin would purchase from ap¬ 
plicant and receive from Northern up 
to 600 Mcf of natural gas per day for 
distribution and resale to consumers 
located in the community of Rankin 
and its environs, it is said. It is said 
that natural gas would be delivered to 


Rankin by Northern for applicant’s ac¬ 
count at the outlet of Northern’s me¬ 
tering facilities to be installed and lo¬ 
cated approximately 1 mile north of 
Rankin, Tex., on Northern’s 20-inch 
O.D. Mitchell-Plymouth mainline 
pipeline in Upton County, Tex. The 
application indicates that as compen¬ 
sation for such quantities of natural 
gas delivered to Rankin by Northern 
for applicant’s account, Rankin shall 
pay applicant (i) a rate equivalent to 
the rate in effect from time to time 
under rate schedule X-l of applicant’s 
FERC gas tariff, original volume No. 
1, which rate is currently 121.11 cents 
per Mcf; (ii) a rate of 3.85 cents per 
Mcf for reimbursement of the trans¬ 
portation charges paid by applicant to 
Northern; and (lii) all costs and ex¬ 
penses incurred by Northern, estimat¬ 
ed not to exceed $5,000, in connection 
with the installation of facilities re¬ 
quired at the point of delivery by 
Northern to Rankin. It is said that the 
costs associated with the transporta¬ 
tion service and the facilities required 
at the new delivery point would be in¬ 
voiced to applicant and applicant in 
turn would invoice Rankin for pay¬ 
ment. 

In order to provide natural gas serv¬ 
ice to Rankin at the new delivery 
point to be located on Northern’s ex¬ 
isting mainline pipeline, applicant has 
entered into a gas transportation 
agreement dated June 23, 1978, with 
Northern, it is said. Pursuant to such 
agreement applicant would cause the 
delivery of up to 600 Mcf of natural 
gas per day to Northern at a existing 
point of interconnection between the 
pipeline systems of Northern and ap¬ 
plicant located in Schleicher County, 
Tex.; and Northern would transport 
and deliver to Rankin, for applicant’s 
account, at a point located on North¬ 
ern’s existing pipeline system, an ag¬ 
gregate quantity of gas equal In 
volume to 99 percent of the natural 
gas delivered by applicant to Northern 
pursuant to the transportation agree¬ 
ment. The 1 percent reduction repre¬ 
sents mainline fuel shrinkage. 

The application indicates that appli¬ 
cant would pay Northern a rate of 3.85 
cents for each Mcf of natural gas de¬ 
livered by Northern to Rankin for ap¬ 
plicant’s account. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
August 31, 1978, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Cofnmis- 
sion’s rules of practice and procedure 
(18 CFR 1.8 or 1.10) and the regula¬ 
tions under the Natural Gas Act (18 
CFR 157.70). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
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action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter¬ 
vene in accordance with the Commis¬ 
sion’s rules. 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to the jurisdiction conferred upon 
the Federal Energy Regulatory Com¬ 
mission by sections 7 and 15 of the 
Natural Gas Act and the Commission’s 
rules of practice and procedure, a 
hearing will be held without further 
notice before the Commission on this 
application if no petition to intervene 
is filed within the time required 
herein, if the Commission on its own 
review of the matter finds that a grant 
of the certificate and permission and 
approval for the proposed abandon¬ 
ment are required by the public con¬ 
venience and necessity. If a petition 
for leave to intervene is timely filed, or 
if the Commission on its own motion 
believes that a formal hearing is re¬ 
quired, further notice of such hearing 
will be duly given. 

Under the procedure herein pro¬ 
vided for, unless otherwise advised, it 
will be unnecessary for applicant to 
appear or be represented at the hear¬ 
ing. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc. 78-22768 Filed 8-15-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. ER78-520] 

EL PASO ELECTRIC CO. 

Application 

August 8,1978. 

Take notice that El Paso Electric Co. 
(El Paso), on July 31, 1978, tendered 
for filing an application under order 
No. 555 for inclusion of its Construc¬ 
tion Work in Progress (CWIP) in juris¬ 
dictional rate base and also tendered 
therewith proposed changes in its 
rates for wholesale service to custom¬ 
ers served under its FPC rate sched¬ 
ules 17, 18, and 19. El Paso indicates 
that the proposed changes would in¬ 
crease revenues from jurisdictional 
sales and service by $507,677 based on 
the 12-month period ending August 31, 
1978. 

El Paso has requested the inclusion 
of CWIP in rate base, updating the 
CWIP levels previously filed and pres¬ 
ently being litigated in docket No. 
ER77-488 pursuant to order No. 555. 
El Paso requests that these filed rates 
be made effective upon approval by 
the Commission of the El Paso CWIP 
application. 

According to El Paso copies of the 
filing were served upon Community 


NOTICES 

Public Service Co. and Rio Grande 
Electric Cooperative, Inc., El Paso’s 
customers under these schedules, and 
upon the New Mexico Public Service 
Commission and the Public Utility 
Commission of Texas. 

Any person desiring to be heard or 
to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com¬ 
mission, 825 North Capitol Street NE.. 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission’s rules of practice and proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before August 18, 1978. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceeding. 
Any persons wishing to become a 
party must file a petition to intervene. 
Copies of this are on file with the 
Commission and are available for 
public inspection. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc. 78-22769 Filed 8-15-78; 8:45 ami 


[ 6740 - 02 ] 

[Docket No. RI78-74] 

FINADEL, INC. 

Petition for Special Relief 

August 9. 1978. 

Take notice that on June 27, 1978, 
Finadel, Inc. (Petitioner), P.O. Box 
2159. Dallas, Tex. 75221, filed a peti¬ 
tion for special relief in the above-cap¬ 
tioned docket pursuant to sections 
2.56a(g) and 2.76 of the Commission’s 
general policy and interpretations. 

Petitioner seeks a rate of $2.69 per 
Mcf for the sale of gas to Transconti¬ 
nental Gas Pipe Line Corp. (Transco) 
from the Block 255 Field, Offshore 
Texas. Presently, the gas is being sold 
to Transco at $1.04 per Mcf plus gath¬ 
ering charge. 

Any person desiring to be heard or 
to make any protest with reference to 
said petition should on or before 
August 31, 1978, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s rules of practice and procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Any party wishing 
to become a party to a proceeding, or 
to participate as a party in any hear¬ 
ing therein, must file a petition to in- 
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tervehe in accordance with the Com¬ 
mission’s rules. 

Lois D. Cashell, 
Acting Secretary. 
[FR Doc. 78-22921 Filed 8-15-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. RP72-136 (PGA78-3a)l 

FLORIDA GAS TRANSMISSION CO. 

Proposed PGA Rate Change 

August 8. 1978. 

Take notice that on July 20. 1978, 
Florida Gas Transmission Co. (Florida 
Gas), P.O. Box 44, Winter Park, Fla. 
32790, tendered for filing Substitute 
Eighteenth Revised Sheet No. 3-A and 
Nineteenth Revised Sheet No. 3-A to 
its FPC Gas Tariff. Original Volume 
No. 1, containing changes in its resale 
rates in rate schedules G and I. Flor¬ 
ida Gas requests an effective date of 
July 1, 1978, for Substitute Eighteenth 
Revised Sheet No. 3-A and an effec¬ 
tive date of July 2, 1978, for Nine¬ 
teenth Revised Sheet No. 3-A. Accord¬ 
ing to Florida Gas, the changes in 
rates contained on Substitute Eigh¬ 
teenth Revised Sheet No. 3-A and 
Nineteenth Revised Sheet No. 3-A are 
in accordance with the purchased gas 
cost adjustment provision in its tariff 
(Section 15, General Terms and Condi¬ 
tions) and in compliance with the 
Commission’s letter order dated July 
6, 1978. 

On May 26. 1978, Florida Gas filed 
Eighteenth Revised Sheet No. 3-A in 
accordance with the purchased gas 
cost adjustment provision in its tariff 
with an effective date of July 1. 1978. 
On July 6. 1978, the Commission 
issued a letter order accepting the 
filing with an effective date of July 2, 
1978, subject to revision to reflect 
proper pipeline supplier rates. The 
letter order of July 6, 1978, also grant¬ 
ed Florida Gas the right to file rates 
to be effective July 1, 1978, reflecting 
supplier costs being incurred as of 
such date. The letter order of July 6, 
1978. was occasioned by Commission 
order of June 30, 1978, wherein the 
Commission accepted for filing and 
suspended for 1 day until July 2, 1978, 
Southern Natural Gas Co.’s (“South¬ 
ern”) PGA adjustment in docket No. 
RP73-64 (PGA78-2). Florida Gas. as 
part of its PGA filing of May 26, in¬ 
cluded costs attributable to gas pur¬ 
chased from Southern in account 803. 
By its filing herein of Substitute Eigh¬ 
teenth and Nineteenth Revised Sheet 
Nos. 3-A, Florida Gas has revised its 
resale rates to reflect the modifica¬ 
tions required for purchases from 
Southern. 

Florida Gas further states that the 
following shows a comparison between 
the rates in effect pursuant to Substi¬ 
tute Eighteenth Revised Sheet No. 3- 
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NOTICES 


A and those to be made effective in 
July 2, 1978, under this filing. 



Cents per therm 


Effective prior Effective July 


to July 2. 1978 

2. 1978 

Rate Schedule G.... 

12.658 

12.763 

Rate Schedule I..... 

11.398 

11.503 


According to Florida Gas, the 
annual effect of its proposed rate 
changes is an increase of $877,720 
based on sales for the 12 months 
ended March 31, 1978. 

Florida Gas states that a copy of its 
filing has been served on all customers 
purchasing gas under its FERC Gas 
Tariff. Original Volume No. 1 and the 
Florida Public Service Commission. 

Any person desiring to be heard or 
to protest said compliance rate filing 
should file a petition to intervene or 
protest with the Federal Energy Regu¬ 
latory Commission, 825 North Capitol 
Street NE., Washington, D.C. 20426, in 
accordance with sections 1.8 and 1.10 
of the Commission’s rules of practice 
and procedure (18 CFR 1.8, 1.10). All 
such petitions or protests should be 
filed on or before August 18, 1978. Pro¬ 
tests will be considered by the Com¬ 
mission in determining the appropri¬ 
ate action to be taken, but will not 
serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this application 
are on file with the Commission and 
are available for public inspection. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc. 78-22922 Filed 8-15-78; 8:45 am] 


[ 6740 - 02 ] 

(Docket No. ER78-527] 

FLORIDA POWER A LIGHT CO. 

Filing 

August 9, 1978. 

Take notice that Florida Power & 
Light Co. (F.P. & L.) on July 31, 1978, 
tendered for filing an amendment to 
an agreement executed only by it, en¬ 
titled “Amendment Number One To 
Agreement To Provide Specified 
Transmission Service Between Florida 
Power & Light Company and City of 
Homestead.” F.P. & L. states that 
under the amendment, F.P. & L. will 
transmit power and energy for the city 
of Homestead (city) as is required by 
the city in the implementation of its 
interchange agreement with the Lake 
Worth Utilities Authority. 

F.P. & L. requests an effective date 
of no later than 30 days after the date 
of filing. 


F.P. & L. indicates that a copy of 
this filing was served upon the utilities 
director of the city of Homestead. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission’s rules of practice and proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before August 18, 1978. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Lois D. Cashell. 

Acting Secretary. 

(FR Doc. 78-22923 Filed 8-15-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. RI78-79] 

GO DISTRIBUTION CO. 

Petition for Special Relief 

August 9, 1978. 

Take notice that on July 11, 1978, 
Go Distribution Co. (Go), 1340 Ben¬ 
nington Avenue, Pittsburgh, Pa. 15217, 
filed a petition for special relief in the 
above-captioned docket pursuant to 
section 2.76 of the Commission’s rules. 

Go is presently selling gas to Con¬ 
solidated Gas Supply Corp. at $1.08 
per MCF from well No. 3 and $0.65 per 
MCF from well No. 4, Union District, 
Ritchie County, W. Va. Go seeks a 
rate of $4.89 per MCF for the sale of 
this gas. 

Any person desiring to be heard or 
to make any protest with reference to 
said petition should on or before 
August 31, 1978, file with the Federal 
Energy Regulatory Commission, 
Washington. D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s rules of practice and procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Any party wishing 
to become a party to a proceeding, or 
to participate as a party in any hear¬ 
ing therein, must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission’s rules. 

Lois D. Cashell, 
Acting Secretary. 

(FR Doc. 78-22924 Filed 8-15-78; 8:45 am) 


[ 6740 - 02 ] 

[Docket No. ER78-531] 

ILLINOIS POWER CO. 

Filing 

August 9, 1978. 

Take notice that on August 1, 1978, 
Illinois Power Co. (Illinois Power) ten¬ 
dered for filing proposed amendment 
No. 4, dated July 15, 1978, to the inter¬ 
connection agreement, dated March 
15, 1973, between Iowa-Illinois Gas & 
Electric Co. (Iowa-Illinois) and Illinois 
Power Co. 

Illinois Power indicates that this 
filing is made for an increase for 
short-term firm capacity and short¬ 
term nonfirm power reservation 
charges. 

Illinois Power requests that this 
amendment be permitted to become 
effective as of September 1,1978. 

Illinois Power states that a copy of 
the filing was served upon Iowa-Illi- 
nois, the Illinois Commerce Commis¬ 
sion, and the Iowa State Commerce 
Commission. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission’s rules of practice and proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before August 18, 1978. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this application are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 
Secretary. 

(FR Doc. 78-22925 Filed 8-15-78; 8:45 am) 


[ 6740 - 02 ] 

[Docket No. ER78-532] 

ILLINOIS POWER CO. 

Proposed Tariff Change 

August 9, 1978. 

Take notice that Illinois Power Co. 
(the company) on August 1, 1978, ten¬ 
dered for filing proposed changes in 
the following rate schedules: 

Rate schedule FERC No. 52, applicable to 
Clinton County Electric Cooperative, Inc. 
Rate schedule FERC No. 53. applicable to 
Com Belt Electric Cooperative, Inc. 

Rate schedule FERC No. 54, applicable to 
Farmers Mutual Electric Co. 

Rate schedule FERC No. 55. applicable to 
Illinois Valley Electric Cooperative. Inc. 
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Rate schedule FERC No. 56, applicable to 
McDonough Power Cooperative. 

Rate schedule FERC No. 57, applicable to 
Monroe County Electric Cooperative, Inc. 
Rate schedule FERC No. 58, applicable to 
Southwestern Electric Cooperative, Inc. 
Rate schedule FERC No. 59, applicable to 
Tri-County Electric Cooperative, Inc. 

Rate schedule FERC No. 60, applicable to 
Western Illinois Power Cooperative, Inc. 

The proposed changes would in¬ 
crease revenue from jurisdictional 
sales and service by approximately 
$2,401,800 based on the 12-month 
period ended December 31, 1977, ac¬ 
cording to Illinois Power Co. 

The company states that with the 
present rates it earned a rate of return 
of only 6.48 percent on electric sales to 
these customers during the 12 months 
ended December 31, 1977. Continuing 
increases in cost of capital, labor, and 
materials and supplies are expected to 
further reduce the company’s earn¬ 
ings. The company states that the 
electric rate changes made by the 
filing are necessary to more fully pro¬ 
vide compensation for these increasing 
costs. The company proposes the in¬ 
creased rates become effective on Oc¬ 
tober 1, 1978, as agreed to by the com¬ 
pany and each of its none electric co¬ 
operative customers. 

Copies of the filing were served upon 
the company’s electric cooperative ju¬ 
risdictional customers, the Association 
of Illinios Electric Cooperative and the 
Illinois Commerce Commission, 
Springfield, Ill. 

Any person desiring to be heard or 
to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com¬ 
mission, 825 North Capitol Street NE.. 
Washington, D.C. 20426, in accordance 
with §§ 1.8 and 1.10 of the Commis¬ 
sion's rules of practice and procedure 
(18 CFR 1.8, 1.10). All such petitions 
or protests should be filed on or before 
August 31, 1978. Protests will be con¬ 
sidered by the Commission in deter¬ 
mining the appropriate action to be 
taken but will not serve to make prot- 
estants parties to the proceeding. 
Copies of this application are on file 
with the Commission and are available 
for public inspection. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc. 78-22926 Filed 8-15-78; 8:45 am] 


[ 6740 - 02 ] 

INDIANAPOLIS POWER A LIGHT CO. 

[Docket No. ER78-521] 

Filing of Roto Increase 

August 8.1978. 

Take notice that on July 31. 1978, 
Indianapolis Power & Light Co. (In¬ 
dianapolis) tendered for filing two sep¬ 
arate rate schedules in the form of 


agreements which set forth the rates, 
charges, terms and conditions for pro¬ 
viding wholesale electric service to 
Morgan County and Boone County 
Rural Electric Membership Corpora¬ 
tions (REMC’s), which are all the 
REMC’s Indianapolis serves. Indiana¬ 
polis indicates that the new rates are 
intended to supersede and replace ex¬ 
isting agreements and rates designated 
as Indianapolis Power & Light Co. 
Rate Schedules FPC No. 12 and FPC 
No. 13, as supplemented, with respect 
to the type of service enumerated 
above. 

Indianapolis further indicates that 
the only customers affected by the 
proposed new rates are Boone County 
and Morgan County REMC’s. Both 
have executed agreements with In¬ 
dianapolis, dated as of October 1, 1978, 
which bind Indianapolis to render 
service under the new rates for a 
period of two (2) years after their ef¬ 
fective date, unless, in the case of 
Morgan County REMC, service by In¬ 
dianapolis is replaced with that of an¬ 
other supplier. 

Indianapolis alleges that the struc¬ 
ture of the new rates has not been 
changed from the present rate; that 
the principal change in the new rates 
is to provide an increase in annual rev¬ 
enues from Morgan REMC of 
$49,506.21 and from Boone REMC of 
$19,620.27, based upon the test year 
ended December 31, 1977, producing a 
rate of return for such test year of 
9.32 percent on the original cost, less 
depreciation, of its facilities devoted to 
wholesale service to such REMC’s 
under the new rates. 

Indianapolis proposes, pursuant to 
section 35.13(b)(4)(ii) and other appli¬ 
cable regulations, that the Commis¬ 
sion waive its requirement that In¬ 
dianapolis file statements A through L 
and prefile testimony and exhibits, as 
well as any other requirement not sat¬ 
isfied by the subject filing. Indianapo¬ 
lis further proposes, in light of the 
fact that the present service contract 
rates to the REMC’s expire October 
24, 1978, that the new rate be effective 
as of that date. 

Indianapolis states that copies of 
this filing, were sent to the Morgan 
County and Boone County REMC’s 
and that a copy of each proposed rate 
schedule was sent to the Public Serv¬ 
ice Commission of Indiana. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE., 
Washington. D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission’s rules of practice and proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before August 31, 1978. Protests will 
be considered by the Commission in 


determining the appropriate action to 
be taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Lois D. Cashell, 
Acting Secretary. 

CFR Doc. 78-22771 Filed 8-15-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. ER78-523] 

IOWA ELECTRIC LIGHT A POWER CO. 

Filing of Amendment to Interconnection and 
Interchange Agreement 

August 8. 1978. 

Take notice that Iowa Electric Light 
& Power Co. (Iowa Electric) on July 
31. 1978, tendered for filing an amend¬ 
ment to an interconnection and inter¬ 
change agreement between it and 
Iowa Southern Utilities Co. (Iowa 
Southern). This agreement was orgin- 
ally filed by Iowa Southern and was 
designated FPC rate schedule No. 48. 

Iowa Electric states that the amend¬ 
ment will add an interconnection point 
for the Iowa Electric Batavia substa¬ 
tion. Iowa Southern will install, own. 
operate, and maintain a two-way sec- 
tionalizing switch at the additional in¬ 
terconnection. Iowa Electric will reim¬ 
burse Iowa Southern for the cost of 
the interconnection. Iowa Electric asks 
that the amendment become final 30 
days after the filing date. 

Copies of the filing were served on 
the Iowa State Commerce Commis¬ 
sion. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE.. 
Washington, D.C. 20426, in accordance 
with §§ 1.8 and 1.10 of the Commis¬ 
sion's rules of practice and procedure 
(18 CFR 1.8, 1.10). All such petitions 
or protests should be filed on or before 
August 18, 1978. Protests will be con¬ 
sidered by the Commission in deter¬ 
mining the appropriate action to be 
taken, but will not serve to make prot- 
estants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this agreement are on file 
with the Commission and are available 
for public inspection. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc. 78-22927 Filed 8-15-78; 8:45 am] 
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[Docket No, RI77-133] 

JESSE FRANKLIN ROSETT 

Order Granting Petition for Special Relief and 
Granting Intervention 

August 9. 1978. 

On September 15, 1977, Jesse Frank¬ 
lin Rosett (Rosett), 715 Edgemont 
Street, Shreveport, La. 71106, filed in 
Docket No. RI77-133 a petition for 
special relief as amended pursuant to 
section 2.76 of the Commission’s gen¬ 
eral policy and interpretations (18 
CFR § 2.76). * 1 Petitioner seeks to collect 
a total rate of $1.69 per Mcf at 15.025 
psia for the sale of natural gas to 
United Gas Pipe Line Co. (United) 
from the T. A. Glass No. 1 and M. A. 
Blackwell No. 1 Wells located in the 
Cotton Valley Field, Webster Parish, 
La. 

United stated in a letter dated Sep¬ 
tember 1, 1977, to Rosett that it will 
pay the requested rate. 

Presently Rosett is selling gas at the 
authorized rate of 43.86$ plus 7c pro¬ 
duction tax for a total rate of 50.86c 
per Mcf at 15.025 psia. This sale is 
being made pursuant to a contract 
dated March 10, 1954, and a small pro¬ 
ducer certificate obtained by Rosett’s 
predecessor, Rosett & Motes, Inc., in 
Docket No. CS71-834 and Rosett’s own 
small producer certificate issued May 
11, 1977, in Docket No. CS77-88. 

Rosett proposes to invest $54,070 for 
the purposes of replacing an existing 
compressor that is beyond economic 
repair and doing work associated with 
the installation of the new compres¬ 
sor. Rosett estimates that on a N.W.I. 
basis, 54,000 Mcf of gas and 4,320 bbls. 
of liquids remain to be recovered over 
a 4-year period. Staff, based on its 
analysis of data contained in the fil¬ 
ings, has determined that these esti¬ 
mates are reasonable. 

Rosett’s remaining book value on 
November 1, 1977, was $37,373. The 
detail in support of the proposed in¬ 
vestment of $54,070 for replacement of 
the compressor and other associated 
work has been reviewed and found to 
be very reasonable. Staff has reviewed 
the applicant’s annual production ex¬ 
penses of $18,099 for the 12 months 
ending August 31, 1977, which were 
analyzed by component part and 
found to be reasonable also. A 5 per¬ 
cent annual inflation factor was ap¬ 
plied in projecting the $81,909 estimat¬ 
ed total production expense for the 4- 
year period. 


‘This proceeding was commenced before 
the FPC. By the joint regulation of October 

1, 1977 (10 CFR 1000.1) it was transferred to 
the FERC. The term “Commission”, when 
used in Che context of action taken prior to 
October 1, 1977, refers to the FPC; when 
used otherwise, the reference is to the 
FERC. 


NOTICES 

Staff has used the above costs along 
with the 54,000 Mcf of reserves attrib¬ 
utable to Rosett’s 75 percent net work¬ 
ing interest in a traditional cost study 
wherein the modified Btu method was 
used to allocate costs between gas and 
liquids. The results of this study indi¬ 
cate a rate of $1.69 is justified. 

For the foregoing reasons we con¬ 
clude that Rosett’s proposed rate is 
cost supported. Accordingly, we fur¬ 
ther conclude that Rosett’s petition 
for special relief should be granted. 

Rosett’s petition was noticed on Sep¬ 
tember 30, 1977, and published in the 
Federal Register on October 6, 1977 
(42 FR 54458). A timely petition to in¬ 
tervene was filed by United, in support 
of Rosett's petition on October 19, 
1977. 

The Commission finds: (1) It is in 
the public interest to grant Rosett's 
petition for special relief. 

(2) The petition for special relief 
filed by Rosett meets the criteria set 
forth in section 2.76 of the Commis¬ 
sion’s general policy and interpreta¬ 
tions. 

(3) Participation by United in this 
proceeding may be in the public inter¬ 
est. 

The Commission orders: (A) The pe¬ 
tition for special relief filed by Jesse 
Franklin Rosett is hereby granted; 

(B) Rosett is authorized to collect a 
total rate of $1.69 per Mcf at 15.025 
psia for the sale of the gas produced 
from the M. A. Blackwell No. 1 and 
the T. A. Glass No. 1 wells to the 
United Gas Pipe Line Co. effective as 
of the date of this order or date of 
completion of the proposed work, 
whichever is later, subject to the con¬ 
ditions set forth in paragraphs (C) and 
(D), below; 

(C) Within 30 days of the effective 
date specified above, Rosett must file 
a statement signed by United that the 
work has been completed to its satis¬ 
faction and specifying the date there¬ 
of; 

(D) Within 30 days of the date of 
this order, Rosett must file a Notice of 
Independent Producer Rate Change 
and an executed copy of the contract 
amendment providing for payment of 
the rate authorized herein; and 

(E) United Gas Pipe Line Co. is per¬ 
mitted to intervene in this proceeding 
subject to the rules and regulations of 
the Commission: Provided, however. 
That the participation of such inter- 
venor shall be limited to matters af¬ 
fecting asserted rights and interests as 
specifically set forth in its petition to 
intervene; and Provided, further. That 
the admission of said intervenor shall 
not be construed as recognition by the 
Commission that it might be aggrieved 
because of any order of the Commis¬ 
sion entered in this docket. 


By the Commission. Commissioner 
Holden voted present. 

Kenneth F. Plumb, 
Secretary . 

[FR Doc. 78-22770 Filed 8-15-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. ER78-5281 

LAKE SUPERIOR DISTRICT POWER CO. 

Filing 

August 9, 1978. 

Take notice that Lake Superior Dis¬ 
trict Power Co. (LSDP). on August 1, 
1978, tendered for filing a copy of an 
executed contract for electric service 
between LSDP and North Central 
Power Co. which is intended to super¬ 
sede the currently effective contract 
between the two parties on the pro¬ 
posed effective date of September 1, 
1978. LSDP states that the filing also 
includes a request for a proposed rate 
increase for service to North Central 
of approximately $73,000 based upon 
billing data for the period September 
1, 1977, to September 1, 1978. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission’s rules of practice and proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before August 18. 1978. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb, 
Secretary, 

[FR Doc. 78-22929 Filed 8-15-78; 8:45 am) 


[ 6740 - 02 ] 

[Docket No. RP72-149] 

MISSISSIPPI RIVER TRANSMISSION CORP. 

Proposed Change In Rates 

August 9,1978. 

Take notice that Mississippi River 
Transmission Corp. (“Mississippi’’) on 
August 2, 1978, tendered for filing six 
(6) copies of sixty-seventh revised 
sheet No. 3A to its FERC Gas Tariff, 
first revised volume No. 1, to become 
effective September 1, 1978. 

Mississippi states that the instant 
tariff sheet is being submitted pursu¬ 
ant to the purchased gas cost adjust- 
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ment clause (PGA) of Mississippi’s 
tariff to track a rate change being 
made by Natural Gas Pipeline Co. of 
America (“Natural”) under the PGA 
provisions of Natural’s tariff, proposed 
to become effective September 1, 1978. 
Additionally, Mississippi states that 
sixty-seventh revised sheet No. 3A re¬ 
flects a $0.0024/Mcf reduction for the 
elimination of Natural’s ENGA sur¬ 
charge which was authorized to be ef¬ 
fective during the period October 1, 
1977 through August 31, 1978, pursu- 
_ ant to Commission order issued No¬ 
vember 1, 1977, at Docket No. RP77- 
127. 

Mississippi states that it is also sub¬ 
mitting herewith, six (6) copies of 
second substitute sixty-fifth and 
second substitute sixty-sixth revised 
sheet Nos. 3A to its FERC Gas Tariff, 
first revised volume No. 1, to become 
effective July 2, 1978 and August 1, 
1978, respectively. Mississippi states 
that these sheets are being submitted 
in substitution of other tariff sheets 
previously submitted to the Commis¬ 
sion, by Mississippi, pursuant to the 
PGA provision of its tariff, to reflect a 
second revision made by United Gas 
Pipe Line Co. (“United”) on July 26, 
1978, to its filing at Docket No. RP72- 
133 (PGA78-2). 

Mississippi states that copies of its 
filing, including computations in sup¬ 
port thereof, have been served on its 
jurisdictional customers and the State 
Commissions of Arkansas, Illinois, and 
Missouri. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with section 1.8 and 1.10 of the Com¬ 
mission’s rules of practice and proce¬ 
dure (18 CFR 1.8, 1.10). Ail such peti¬ 
tions or protests should be filed on or 
before August 24, 1978. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc. 78-22772 Filed 8-15-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. ER78-515) 

MONTANA POWER CO. 

Filing 

August 8, 1978. 

Take notice that the Montana 
Power Co. (Montana) on July 28. 1978, 
tendered for filing its proposed rate 
schedule REC-78 applicable for sales 
to Big Horn County Electric Coopera¬ 
tive, Inc. (currently served under FPC 
rate schedule No. 40, supplement No. 
1), and Central Montana Generation 
Transmission Cooperative, Inc. (cur¬ 
rently served under FPC rate schedule 
No. 39, supplement No. 3). 

Montana states that, based on the 
test year ending December 31, 1978, 
proposed rate schedule REC-78 would 
have provided it with increased rev¬ 
enues of $2,938,309 from sales to Big 
Horn and Central Montana. Montana 
further states that the rate increases 
has become necessary as a result of in¬ 
creasing costs being incurred in pro¬ 
viding service to these customers. 

Montana has proposed that rate 
schedule REC-78 become effective 
with service on and after September 1, 
1978. Montana requests that the Com¬ 
mission suspend the effectiveness of 
the proposed rates for 3 months, until 
December 1, 1978, in order to enable 
Big Horn and Central Montana to im¬ 
plement corresponding increases in 
their rates. Montana indicates that 
both Big Horn and Central Montana 
have agreed not to oppose the pro¬ 
posed rate. 

According to Montana copies of this 
filing have been sent to Big Horn and 
Central Montana and to the Montana 
Public Service Commission. 

Any person desiring to be heard or 
to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com¬ 
mission, 825 North Capitol Street NE.. 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission’s rules of practice and proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before August 18, 1978. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this application are on file 
with the Commission and are available 
for public inspection. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc. 78-22776 Filed 8-15-78; 8:45 am) 


[ 6740 - 02 ] 

[Docket No. ER78-534] 

NEVADA POWER CO. 

Supplemental Letter Agreements 

August 10, 1978. 

Take notice that on August 3, 1978, 
Nevada Power Co. (Nevada) tendered 
for filing two letter agreements, both 
dated June 2, 1978, which are supple¬ 
mental to the economy energy agree¬ 
ment with the city of Anaheim, dated 
July 1, 1976, and designated Nevada 
Power Co. rate schedule FPC No. 19. 
The first letter agreement extends the 
economy energy agreement for a 
period of 6 months. The second letter 
agreements provides for delivery of 
the economy energy at alternate deliv¬ 
ery points. These amendments are to 
provide greater flexibility in the oper¬ 
ation of the economy energy agree¬ 
ment. 

Nevada requests an effective date as 
of June 2, 1978, and therefore requests 
waiver of the Commission’s notice re¬ 
quirements. 

Copies of this filing were served 
upon the Public Service Commission 
of Nevada, the Public Utilities Com¬ 
mission of the State of California and 
the San Francisco office of the Feder¬ 
al Energy Regulatory Commission. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE.. 
Washington. D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission’s rules of practice and proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before August 21, 1978. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc. 78-22930 Filed 8-15-78; 8:45 am) 


[ 6740 - 02 ] 

[Docket No. ER78-535) 

NEVADA POWER CO. 

Supplemental Letter Agreements 

August 9, 1978. 

Take notice that on August 3, 1978, 
Nevada Power Co. (Nevada) tendered 
for filing two letter agreements, both 
dated June 2, 1978, which are supple¬ 
mental to the economy energy agree¬ 
ment with the city of Riverside, dated 
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July 1, 1976, and designated Nevada 
Power Co., rate schedule FPC No. 20. 
The first letter agreement extends the 
economy energy agreement for a 
period of 6 months. The second letter 
agreement provides for delivery of the 
economy energy at alternate delivery 
points. These amendments are to pro¬ 
vide greater flexibility in the oper¬ 
ation of the economy energy agree¬ 
ment. 

Nevada requests an effective date as 
of June 2, 1978, and therefore requests 
waiver of the Commission’s notice re¬ 
quirements. 

Copies of this filing were served 
upon the Public Service Commission 
of Nevada, the Public Utilities Com¬ 
mission of the State of California, and 
the San Francisco office of the Feder¬ 
al Energy Regulatory Commission. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission’s rules of practice and proce¬ 
dure (18 CFR 1.8. 1.10). All such peti¬ 
tions or protests should be filed on or 
before August 18, 1978. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc 78-22931 Filed 8-15-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. CP78-220] 

NORTHWEST PIPELINE CORP. 

Amendment to Application 

August 9, 1978. 

Take notice that on July 19, 1978, 
Northwest Pipeline Corp. (applicant), 
315 East Second South, Salt Lake 
City. Utah 84111, filed in docket No. 
CP78-220 an amendment to its appli¬ 
cation filed in the instant docket so as 
to provide for the exchange of natural 
gas from additional acreage with 
Rocky Mountain Natural Gas Co. 
(Rocky Mountain) and RMNG Gath¬ 
ering Co. (RMNG), all as more fully 
set forth in the amendment on file 
with the Commission and open to 
public inspection. 

It is indicated in its original applica¬ 
tion applicant requests authorization 
to exchange up to 5,000 Mcf of natural 
gas per day with Rocky Mountain and 
RMNG. which gas applicant has con¬ 


NOTICES 

tracted to purchase from Northwest 
Exploration Co. (Exploration) from 
the Great Divide area of Moffat 
County, Colo., pursuant to a gas pur¬ 
chase contract dated December 5, 
1977. It is further indicated that since 
this area is remote from applicant’s 
existing transmission system, appli¬ 
cant entered into a gas transportation 
and exchange agreement with Rocky 
Mountain and RMNG, dated January 
27, 1978, for the transportation and 
exchange of the subject gas. 

Applicant states that it and Explora¬ 
tion, on June 5, 1978, amended the gas 
purchase contract, dated December 5, 

1977, to provide for the sale and pur¬ 
chase of gas from adjacent acreage in 
the Great Divide area. As a result of 
the subject amendment, applicant. 
Rocky Mountain and RMNG amended 
their agreement, dated January 27, 

1978, by an amendment, dated June 6, 
1978, to provide for the transportation 
and exchange of gas from the addi¬ 
tional acreage. 

Applicant states that the total 
volume of natural gas to be transport¬ 
ed and exchanged from all acreage 
would remain unchanged at a maxi¬ 
mum of 5,000 Mcf per day, pursuant to 
the January 27, 1978, agreement with' 
Rocky Mountain and RMNG. Appli¬ 
cant estimates that it would be re¬ 
quired to construct an additional 3 
miles of 4 Vfe inch o.d. gathering line. 

It is stated that the volumes of natu¬ 
ral gas purchased from Exploration in 
the Great Divide area to be exchanged 
would be gathered by applicant and 
transported to Rocky Mountain’s fa¬ 
cilities at a mutually agreeable point 
on Rocky Mountain’s Big Hole gather¬ 
ing system, Moffat County, Colo. 
Thermally equivalent volumes of gas 
would be redelivered to applicant’s 
system at an existing interconnection 
at the Bar-X exchange meter station. 
Mesa County, Colo. 

Any person desiring to be heard or 
to make any protest with reference to 
said amendment should on or before 
August 31, 1978, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s rules of practice and procedure 
(18 CFR 1.8 or 1.10) and the regula¬ 
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter¬ 
vene in accordance with the Commis¬ 


sion’s rules. All persons who have 
heretofore filed need not file again. 

Lois D. Cashell, 
Acting Secretary. 
[FR Doc. 78-22932 Filed 8-15-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. CP78-450] 

NORTHWEST PIPELINE CORP. 

Application 

August 9, 1978. 

Take notice that on July 31, 1978, 
Northwest Pipeline Corp. (applicant), 
P.O. Box 1526, Salt Lake City, Utah 
84110, filed in Docket No. CP78-450 an 
application pursuant to section 7(c) of 
the Natural Gas Act and section 
157.7(b) of the regulations thereunder 
(18 CFR 157.7(b)) for a certificate of 
public convenience and necessity au¬ 
thorizing the construction, during the 
calendar year 1979, and operation of 
facilities to enable applicant to take 
into its certificated main pipeline 
system natural gas which would be 
purchased from producers and other 
similar sellers thereof, all as more 
fully set forth in the application on 
file with the Commission and open to 
public inspection. 

The stated purpose of this budget- 
type application is to augment appli¬ 
cant’s ability to act with reasonable 
dispatch in connecting to its pipeline 
system supplies of natural gas which 
may become available from various 
producing areas generally coextensive 
with its pipeline system or the system 
of other pipeline companies which 
may be authorized to transport gas for 
the account of or exchange gas with 
applicant. 

Applicant states that the total cost 
of the proposed facilities would not 
exceed $11,000,000 with no single proj¬ 
ect to exceed a cost of $2,000,000. 
These costs would be fincanced from 
working funds, supplemented, as nec¬ 
essary, by short-term borrowings, it is 
said. 

Applicant states that it recognizes 
that the proposed budget-type au¬ 
thorization for the construction of 
gas-purchase facilities has an estimat¬ 
ed single project cost in excess of the 
amount specified in subparagraph 
(l)(ii) of section 157.7(b) of the Com¬ 
mission’s regulations. Consequently, 
pursuant to subparagraph (2) of sec¬ 
tion 157.7(b) of the Commission’s reg¬ 
ulating applicant requests waiver of 
the provision of subparagraph (lXii) 
so as to allow for the single project 
cost in excess of the amount specified 
in subparagraph (l)(ii). Applicant 
states that such waiver is necessary 
due to the fact that: (1) Inflation has 
seriously eroded the scope of work 
that may be completed with a single 
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project cost limit of $1*500.000, (2) the 
design of applicants gas gathering fa¬ 
cilities must compensate for extremes 
in temperature, high elevations, and 
the wellhead conditions for the availa¬ 
ble gas, and (c) applicant’s widespread 
and remote locations tend to increase 
facility and installation costs. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
August 31, 1978, file with the Federal 
Energy Regulatory Commission. 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s rules of practice and procedure 
(18 CFR 1.8 or 1.10) and the regula¬ 
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter¬ 
vene in accordance with the Commis¬ 
sion’s rules. 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to the jurisdiction, conferred upon 
the Federal Energy Regulatory Com¬ 
mission by sections 7 and 15 of the 
Natural Gas Act and the Commission’s 
rules of practice and procedure, a 
hearing will be held without further 
notice before the Commission on this 
application if no petition to intervene 
is filed within the time required 
herein, if the Commission on its own 
review of the matter finds that a grant 
of the certificate is required by the 
public convenience and necessity. If a 
petition for leave to intervene is 
timely filed, or if the Commission on 
its own motion believes that a formal 
hearing is required, further notice of 
such hearing will be duly given. 

Under the procedure herein pro¬ 
vided for, unless otherwise advised, it 
will be unnecessary for applicant to 
appear or be represented at the hear¬ 
ing. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc. 78-22933 Filed 8-15-78; 8:45 am) 


[ 6740 - 02 ] 

[Docket No. ER78-513] 

PUBLIC SERVICE CO. OF INDIANA 
Filing 

August 9, 1978. 

Take notice that Public Service Co. 
of Indiana (PSCI) on July 28, 1978, 
tendered for filing: 

(1) A revised tariff for wholesale 
service to municipal utilities without 
generation. 


(2) A revised tariff for wholesale 
service to rural electric membership 
corporation. 

(3) A revised service schedule for 
firm power service to the city of Craw- 
fordsville. 

(4) A revised service schedule for 
firm power service to the city of Peru. 

(5) A revised service schedule for 
firm power service to the city of Lo- 
gansport. 

(6) A revised service schedule for 
firm power service to Hoosier Energy 
Division of Indiana Statewide Rural 
Electric Cooperative. 

PSCI proposes an effective date of 
August 28, 1978. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission’s rules of practice and proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tion or protests should be filed on or 
before August 18, 1978. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken, but will not serve, to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc 78-22934 Filed 8-15-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. ER78-519] 

PUBLIC SERVICE CO. OF NEW MEXICO 
Termination 

August 8, 1978. 

Take notice that Public Service Co. 
of New Mexico on July 31, 1978, ten¬ 
dered for filing a notice of termina¬ 
tion. The company states that rate 
schedule FERC No. 17, service sched¬ 
ule C-l. dated March 17, 1977. with 
Utah Power and Light Co. terminates 
by its own terms December 31, 1977. 
The company states that notice of the 
termination has been served upon 
Utah Power and the New Mexico 
Public Service Commission. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion. 824 North Capitol Street NE.. 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission’s rules of practice and proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before August 18, 1978. Protests will 


be considered by the Commission in 
determining the appropriate action to 
be taken but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc. 78-22773 Filed 8-15-78; 8:45 am] 


[ 6740 - 02 ] 

[Project No. 2114] 

PUBLIC UTILITY DISTRICT NO. 2 OF GRANT 
COUNTY, WASH. 

Application for Change in Land Rights 

August 9, 1978. 

Public notice is given that an appli¬ 
cation was filed on June 22, 1978, 
under the Federal Power Act, 16 
U.S.C. §§ 791a-825r, by Public Utility 
District No. 2 of Grant County, Wash, 
(applicant) (correspondence to: Larry 
D. Peterson, manager, P.U.D. No. 2 of 
Grant County, P.O Box 878, Ephrata, 
Wash. 98823; Robert A. Milne. Es¬ 
quire, Milne. Merritt, and Lemargie, 
P.O. Box 1111, Ephrata. Wash. 98926) 
for a change in land rights at the 
Priest Rapids project No. 2114. The 
project is located on the Columbia 
River in Kittitas and Grant Counties, 
Wash. 

The applicant requests authoriza¬ 
tion to grant a permit to Kittitas 
County Public Utility District allowing 
it to place and underwater 15-kV elec¬ 
trical distribution cable, about 8,870 
feet long, across Wanapum Reservoir, 
1 mile upstream from Wanapum Dam. 
The cable would transmit electric 
energy wheeled from the Bonneville 
Power Administration’s Columbia sub¬ 
station near Rock Island, Wash, to 
Vantage, Wash. 

A Corps of Engineers permit and 
shoreline management permits from 
Grant and Kittitas Counties have 
been issued for the work. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
September 25, 1978, file with the Fed¬ 
eral Energy Regulatory Commission, 
825 North Capitol Street NE.. Wash¬ 
ington D.C. 20426, a petition to inter¬ 
vene or a protest in accordance with 
the requirements of the Commission’s 
rules of practice and procedure, 18 
CFR § 1.8 or § 1.10 (1977). All protests 
filed with the Commission will be con¬ 
sidered by it in determining the appro¬ 
priate action to be taken, but will not 
serve to make the protestants parties 
to the proceeding. Any person wishing 
to become a party in any hearing 
therein must file a petition to inter- 
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vene in accordance with the Commis¬ 
sion's rules. 

The application is on file with the 
Commission and is available for public 
inspection. 

Lois D. Cashell, 
Acting Secretary 
[FR Doc. 78-22774 Filed 8-15-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. ER78-538] 

SOUTHERN CALIFORNIA EDISON CO. 

Filing of Rate Schedule 

August 9, 1978. 

Take notice that on August 4, 1978, 
Southern California Edison Co. 
(Edison) tendered for filing an agree¬ 
ment, dated June 26, 1978, with the 
city of Glendale, Calif., which agree¬ 
ment is entitled interruptible trans¬ 
mission service agreement between the 
city of Glendale and Southern Califor¬ 
nia Edison Co. Edison indicated that 
under the terms of this agreement the 
city of Glendale will purchase inter¬ 
ruptible transmission service from 
Edison for nonfirm energy purchased 
by Glendale from suppliers. Edison 
will charge Glendale for transmission, 
and dispatching, and scheduling ser¬ 
vices. Losses in delivery of such energy 
between Mead and Eldorado substa¬ 
tions shall be reimbursed by Glendale 
in energy at time and rates of delivery 
agreed upon by the parties, according 
to Edison. 

Edison requests that this filing be 
permitted to become effective at the 
time of acceptance for filing, but in no 
event later than 30 days thereafter. 
This agreement will replace a similar 
agreement, still in effect, that will be 
terminated, with a 30-day notice of 
termination, as soon as this new agree¬ 
ment is made effective by the Commis¬ 
sion. according to Edison. 

Copies of this filing were served 
upon the city of Glendale and the 
Public Utilities Commission of the 
State of California, according to 
Edison. 

Any person desiring to be heard or 
to protest this application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com¬ 
mission, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission’s rules of practice and proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before August 18, 1978. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this application are on file 


with the Commission and are available 
for public inspection. 

Lois D. Cashell, 
Acting Secretary. 
[FR Doc. 78-22935 Filed 8-15-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. RP78-81] 

SOUTHERN NATURAL GAS CO. 

Petition 

August 8. 1978. 

Take notice that on July 24, 1978, 
Southern Natural Gas Co. (Southern), 
P.O. Box 2563, Birmingham, Ala. 
35202, filed in docket No. RP78-81 a 
petition pursuant to section 4 and sec¬ 
tion 16 of the Natural Gas Act and 
section 1.7 of the Federal Energy Reg¬ 
ulatory Commission’s (Commission) 
rules of practice and procedure re¬ 
questing that the Commission issue 
such order and grant such waivers of 
its rules and regulations as are neces¬ 
sary to permit Southern to pass on di¬ 
rectly to its jurisdictional customers 
certain refunds which it will receive 
from Sea Robin Pipeline Co. (Sea 
Robin), all as more fully set forth in 
the petition on file with the Commis¬ 
sion and open to public inspection. 

Southern states that the Commis¬ 
sion has accepted and approved a stip¬ 
ulation and agreement resolving sub¬ 
stantially all the issues in Sea Robin’s 
pending rate cases in docket Nos. 
RP73-47 and RP76-39. In its order ac¬ 
cepting and approving this stipulation 
and agreement, the Commission or¬ 
dered Sea Robin to make certain re¬ 
funds to its jurisdictional customers 
within 60 days of the date on which its 
order becomes final and no longer sub¬ 
ject to judicial review. Said order 
became final and nonappealable on 
June 10, 1978; therefore. Sea Robin 
must make the ordered refunds on or 
before August 9, 1978. Based upon in¬ 
formation furnished by Sea Robin, ap¬ 
proximately $21.1 million ($17.3 mil¬ 
lion in refunds and $3.8 million in in¬ 
terest) will be available for refund to 
Southern’s jurisdictional customers. 

Southern states further that South¬ 
ern’s tariff and the Commission’s reg¬ 
ulations under the National Gas Act 
require that these refunds be credited 
to Southern’s unrecovered purchased 
gas costs account and flowed back to 
Southern’s jurisdictional customers 
through the operating of Southern’s 
purchased gas adjustment clause. By 
following this procedure, the earliest 
Southern’s jurisdictional customers 
could begin to experience the benefit 
of said refunds will be January 1. 1979. 
In order to provide its jurisdictional 
customers with the immediate and 
direct benefit of said refunds. South¬ 
ern has requested an order waiving 


compliance with the appropriate sec¬ 
tions of its FPC gas tariff and the 
Commission’s regulations and autho¬ 
rizing the direct payment of said re¬ 
funds to its jurisdictional customers. 

Any person desiring to be heard or 
to make protest with reference to said 
petition should on or before August 
18, 1978, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the require¬ 
ments of the Commission’s rules of 
practice and procedure (18 CFR 1.8 or 
1.10). All protests filed with the Com¬ 
mission will be considered by it in de¬ 
termining the appropriate action to be 
taken but will not serve to make the 
Protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file 
a petition to intervene in accordance 
with the Commission’s rules. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc 78-22936 Filed 8-15-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket Nos. RP73-74 (PGA78-2b) and 
RP78-36] 

SOUTHERN NATURAL GAS CO. 

Proposed PGA Rote Change 

August 9, 1978. 

Take notice that Southern Natural 
Gas Co. (Southern), on August 3, 1978, 
tendered for filing proposed changes 
to its FPC Gas Tariff. Sixth Revised 
Volume No. 1, to become effective on 
July 2, 1978 and July 7. 1978. Such 
filing is based upon revised PGA fil¬ 
ings of Southern’s two pipeline suppli¬ 
ers, which were refiled on July 26, 
1978. 

Southern states that the impact of 
the attached sheets is to reduce 
Southern’s cost of purchased gas and 
its commodity and one-part rates by 
0.863 cent per Mcf below rates filed on 
July 20, 1978, in the above dockets. 

Copies of the filing were served upon 
the company’s jurisdictional custom¬ 
ers, interested State commissions and 
the parties of record in docket No. 
RP78-36. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with §§1.8 and 1.10 of the Commis¬ 
sion’s rules of practice and procedure 
(18 CFR 1.8, 1.10). All such petitions 
or protests should be filed on or before 
August 23, 1978. Protests will be con¬ 
sidered by the Commission in deter¬ 
mining the appropriate action to be 
taken, but will not serve to make prot- 
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estants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Lois D. Cashell, 
Acting Secretary . 

CFR Doc. 78-22775 Piled 8-15-78; 8:45 ami 


[ 6740 - 02 ] 

[Docket No. RI78-11] 

J. G. STONE, ET AL 
Petition for Special Relief 

August 9, 1978. 

Take notice that on November 14, 
1977, J. G. Stone, et al. (Stone) P.O. 
Box 178, Lolita. Tex. 77971 filed a peti¬ 
tion for special relief pursuant to 18 
CFR section 2.76 requesting a rate of 
$1.1635 per Mcf at 14.73 psia for sale 
of its gas from the Keeran No. 13 and 
Keeran No. 15 wells in Keeran Field, 
Victoria County, Tex. to United Gas 
Pipe Line Co. 

The rate requested covers, inter alia. 
Stone’s pro rata portion of the cost of 
reworking, gathering and delivery fa¬ 
cilities. 

Any person desiring to be heard or 
to make any protest with reference to 
said petition should on or before 
August 31, 1978, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s rules of practice and procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Any party wishing 
to become a party to a proceeding, or 
to participate as a party in any hear¬ 
ing therein, must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission’s rules. 

Lois D. Cashell, 
Acting Secretary, 
[FR Doc. 78-22928 Filed 8-15-78; 8:45 ami 


[ 6740 - 02 ] 

[Docket No. RP74-411 

TEXAS EASTERN TRANSMISSION CORP. 

Opinion and Order Affirming in Part and 
Modifying in Part Initial Decision 

August 9, 1978. 
Opinion No. 21 

APPEARANCES 

J. Evans Attwell. Platt W. Davis. III. Jack 

D. Head. Earl Mowrey. and Mary Jane 
Reynolds for Texas Eastern Transmission 
Corp. 


Daniel L. Bell. Jr.. John M. Hill. William P. 
Saviers, Jr., and Giles D. H. Snyder for 
Columbia Gas Transmission Corp. 

Charles R. Brown. Norman A. Flaningam. 
Philip L. Jones, Henry P. Sullivan. David 

E. Weatherwax, and George L. Weber for 
Consolidated Gas Supply Corp. 

Francis J. McShalley, Charles E. McGee 
and John T. Ketch am for Algonquin Gas 
Transmission Co. 

J. Richard Tiano, Richard M. Merriman and 
Robert S. Waters for Arkansas-Missouri 
Power Co., Associated Natural Gas Co., 
Central Illinois Public Service Co.. Missis¬ 
sippi Valley Gas Co., Missouri Utilities Co. 
and United Cities Gas Co. 

Arthur H. Fribourg. William I. Harkaway, 
Mary Butler and Garrett Austin for Con¬ 
solidated Edison Co. of New York, Inc. 

F. Peter O’Hare. James P. Slattery. Barbara 
M. Gunther and Joseph P. Stevens for the 
Brooklyn Union Gas Co. 

John S. Schmid, John W. Glendening, Jr., 
and Paul W. Fox for Bay State Gas Co., 
Boston Gas Co., Bristol & Warren Gas 
Co., Cape Cod Gas Co., Commonwealth 
Gas Co., The Connecticut Gas Co.. Con¬ 
necticut Natural Gas Corp.. Fall River 
Gas Co.. The Hartford Electric Light Co., 
Town of Middleborough (Municipal Gas & 
Electric Department). New Bedford Gas & 
Edison Light Co.. North Attleboro Gas 
Co., City of Norwich (Department of 
Public Utilities). Pequot Gas Co.. Provi¬ 
dence Gas Co., South County Gas Co., the 
Southern Connecticut Gas Co„ and Tiver¬ 
ton Gas Co. 

Thomas E. Wiener for Philadelphia Gas 
Works. 

John F. Harrington. Frank X. Kelley, Chris¬ 
topher T. Boland. Robert O. Koch and 
Steve H. Finch for Texas Gas Transmis¬ 
sion Corp. 

Dennis J. Roberts, n, and Richard M. 
Pierce for Rhode Island Consumers Coun¬ 
cil and Division of Public Utilities and 
Carriers of the State of Rhode Island. 

Edward S. Kirby, James R. Lacey, Richard 
Fryling, Jr., Harold W. Borden, Jr., and 
Lawrence R. Codey for Public Service Ele- 
tric & Gas Co. 

William T. Miller and Stanley W. Balls for 
Municipal Distributors Defense Group 
(Cairo, Ill., Chambersburg, Pa.. Franklin. 
Tenn., Huntington. Ind., Smyrna, Tenn., 
and Utica, Miss.). 

Peter H. Schiff and Richard A. Solomon for 
Public Service Commission of the State of 
New York. 

Frederick Moring for New Jersey Natural 
Gas Co. 

Augustine A. Mazzeri, Jr., for Equitable Gas 
Co. 

W. K. Scott. Jr., for National Fuel Gas 
Supply Corp. 

Douglas L. Corbett and Peter L. Hatton for 
the staff of the Federal Power Commis¬ 
sion. 

Natural Gas Pipeline Rates (Cost 
Classification. Cost Allocation 
and Rate Design) 

Before Commissioners: Charles B. 
Curtis, Chairman; Don S. Smith, 
Georgiana Sheldon, Matthew Holden, 
Jr., and George R. Hall. 

In this proceeding 1 the Commission 
is asked to decide issues concerning 


•The proceeding was initiated before the 
former Federal Power Commission and, 


cost classification, cost allocation and 
rate design for the gas pipeline system 
of Texas Eastern Transmission Corp. 
(Texas Eastern). 2 These issues were re¬ 
served for hearing pursuant to an 
FPC-approved settlement agreement. 3 
They were ruled on in an intitial deci¬ 
sion issued December 20, 1976 and are 
now before us on exceptions. 4 

In the initial decision here under 
review the administrative law judge re¬ 
jected the cost classification method¬ 
ology proposed by Texas Eastern but 
did adopt the cost allocation and rate 
design proposals of Texas Eastern. 
The initial decision also rejected a pro¬ 
posal of certain intervenors to estab¬ 
lish separate rates for gas destined for 
injection into storage. 

DISCUSSION 

For the reasons set forth below the 
Commission finds: (1) That the judge 
correctly determined that the United 
method, 4 rather than the Seaboard 


• 

after that organization ceased to exist, 
transferred to this Commission. See sections 
402(a)(2) and 705(b) of the Department of 
Energy Organization Act. See also the joint 
regulation of October 1, 1977, entitled 
“Transfer of Proc eedin gs to the S ecretary 
of Energy and the FERC," 10 CFR. Accord¬ 
ingly, reference to the “Commission" when 
used with respect to the period prior to Oc¬ 
tober 1, 1977, is to the Federal Power Com¬ 
mission and to this Commission when used 
otherwise. 

* Initiation of this proceeding resulted 
from application of Texas Eastern for an 
annual increase in jurisdictional revenues of 
$109.6 million, later modified to $103.7 mil¬ 
lion. The proposed rate changes were ac¬ 
cepted for filing by the FPC and suspended 
until June 14, 1974, when they became ef¬ 
fective subject to refund. 

3 The settlement of all other issues was ap¬ 
proved by the FPC in two separate orders 
dated September 17, 1975, and January 26. 
1976. One provision of the settlement agree¬ 
ment relates to the effective date of this 
opinion. The January 26. 1976, order pro¬ 
vided that a decision on the reserved issues 
would be prospective from the date of the 
order on those reserved issues. If. however. 
Texas Eastern filed for a general rate in¬ 
crease after January 26, 1976, the effective 
date of the instant order was to be comput¬ 
ed from the date the subsequently filed 
rates went into effect. As the judge notes a 
general rate increase was filed by Texas 
Eastern in docket No. RP75-73 and became 
effective prior to January 26. 1976. There¬ 
fore. our decision on the reserved issues 
shall be prospective from the date of the in¬ 
stant order. 

4 For good cause shown the Commission 
accepts the late-filed brief on exceptions of 
Brooklyn Union Gas Co. and the late filed 
briefs opposing exceptions of staff and 
Texas Eastern. Also for good cause shown 
the Commission grants the motion of Public 
Service Electric & Gas Co. to intervene in 
this proceeding for the purposes set forth in 
its late-filed petition. 

‘ United Gas Pipe Lines Company . 50 FPC 
1348 (1973) rehearing denied 51 FPC 1014; 
aff’d sub nom Consolidated Gas Supply 
Corp. v. FPC, 172 U.S. App. D.C. 162 (1975), 
520 F.2d 1176 (D.C. Clr. 1975). The United 
Footnotes continued on next page 
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method,® of cost classification is appro¬ 
priate for application to the Texas 
Eastern system; (2) that the judge’s 
approval of the demand and commod¬ 
ity determinants and costing proce¬ 
dures * * * * * * 7 proposed by Texas Easteni 
must be modified inpart; (3) that zone 
differentials should be determined on 
the bais of Dth-miles, as recommended 
by the judge; and (4) that the judge 
correctly rejected establishment of a 
separate storage injection rate. 

Cost classification: 

On the basis of the record in this 
proceeding, as well as the guidance 
provided by prior decisions of the 
FPC, 8 we conclude, as noted, that the 
proper method for cost classification 
for Texas Eastern is that which was 
developed in United. 

The pivotal factor justifying applica¬ 
tion of the United formula to Texas 
Eastern is the curtailment of gas on 
that system. As indicated in the initial 
decision, Texas Eastern has been expe¬ 
riencing gas deficiences and conse¬ 
quent curtailment on both an annual 
and a peak heating season basis. From 


Footnotes continued from last page 
method designates 25 percent of the fixed 
transmission and storage costs and all “as 
billed” demand charges to the demand cate¬ 
gory and all remaining fixed costs together 
with all variable costs are classified to the 
commodity category. Costs assigned to the 
demand category—sometimes referred to as 
“demand costs—are paid by those customers 
who have contracted for the right to 
demand a given quantity at a certain time, 
whether or not delivery is made. The com¬ 
modity category of costs relate to costs of 
gas actually delivered. 

• Atlantic Seaboard Corporation, 11 FPC 

43 (1952). The Seaboard method recovers 50 

percent of fixed costs (other the remaining 

fixed costs and all variable costs through 

the commodity charge. 

7 All costs are functionalized as transmis¬ 
sion, storage or production costs. The initial 
decision adopted the functional cost desig¬ 
nations proposed by Texas Eastern. No 
party excepts to that determination and we 
affirm and adopt that part of the initial de¬ 
cision. 

• Trunkline Gas Co., docket No. RP74-89, 
order approving settlement and determining 
reserved issues, issued July 9, 1975; Trans- 
western Pipeline Co., docket No. RP74-52, 
order denying settlement agreement subject 
to condition and setting date for hearing on 
reserved issues, issued March 2, 1976; Natu¬ 
ral Gas Pipeline Company of America, opin¬ 
ion No. 782, issued November 9, 1976, reh. 
denied, opinion No. 782-A, issued June 6, 

1977; Texas Gas Transmission Corporation, 
opinion No. 792, issued April 11, 1977, reh. 
denied, opinion No. 792-A, issued June 7, 

1977; Transcontinental Gas Pipe Line 
Corp., opinion No. 801, issued May 31, 1977, 
reh. denied opinion No. 801-A, issued July 
29, 1977: Michigan Wisconsin Pipe Line Co., 
docket No. Rp73-102, order modifying ini¬ 
tial decision on issues of advance payments, 

rate treatment for pipeline production and 

rate design, issued July 6. 1977; Consolidat¬ 

ed Gas Supply Corp., opinion No. 819, issued 

August 12. 1977. (Page references to num¬ 

bered opionions are to the mimeo prints.) 


September 1974 through August 1975 
Texas Eastern’s level of curtailment 
was 269,893,000 Mcf, or 26.62 percent 
of its firm requirements and for the 
same period for 1975-1976 the project¬ 
ed level of curtailments was 
290,785.000 Mcf, or 28.56 percent of 
firm requirements. Similarly, for the 
winter heating season from November 
1974 through March 1975 the deficien¬ 
cy was 98,536,000 Mcf, which was 20.51 
percent of the firm requirements of 
the system and for the same period for 
the 1975-1976 winter heating season 
the deficiency was 104,012,000 Mcf or 
23.44 percent of firm requirements 
(initial decision at 20-21). 9 

The curtailment of gas on this 
system requires that Texas Eastern be 
required to depart from the Seaboard 
classification of costs which presumes 
circumstances different from those 
found here. In Seaboard the FPC de¬ 
termined that capacity and supply 
were of equal significance and there¬ 
fore classified 50 percent of fixed costs 
to the demand category and 50 per¬ 
cent to the commodity category. 10 
However, the decreased supply of gas 
available to Texas Eastern has altered 
the relative importance of capacity 
and supply. Because of curtailment 
Texas Eastern cannot deliver its full 
contract demand quantities of gas and 
the demand component thus becomes 
of less significance relative to the com¬ 
modity component. This change in the 
operating circumstances of Texas 
Eastern can be reflected in cost classi¬ 
fication by shifting more of the 
burden of fixed cost recovery to the 
commodity component with a corre¬ 
sponding decrease for the demand 
component. That shift in fixed cost re¬ 
covery is reflected in the United for¬ 
mula which more closely relates cus¬ 
tomer cost responsibility to customer 
utilization of the pipeline facilities. 11 

Opponents of the United formula 
argue however that certain character¬ 
istics of this system preclude use of 
the United formula here. 12 


•During the course of the hearing, Texas 
Eastern projected that curtailment would 
extend into priority 1 of its curtailment 
plan (transcript 431, brief on exceptions at 
7). 

10 Seaboard, supra at 56. 

n In Consolidated Gas Supply Corp. v. 
FPC, supra 520 F.2d at 1186, the Court af¬ 
firmed the United formula saying therein: 

“The development of extreme gas short¬ 
ages and the resulting existence of large 
unused pipeline capacity provides a reason¬ 
able basis for reducing the demand compo¬ 
nent of the tariff charge and moving away 
from a marked peak differential.” (Footnote 
omitted) 

'*One party. Brooklyn Union, argues that 
differences in levels of peak day curtailment 
between Texas Eastern and United is in 
itself a distinguishing characteristic which 
precludes use of the United formula. That 
argument is not persuasive. Opinions issued 
subsequent to the United decision have not 


One of the most prominently cited 
characteristics which allegedly distin¬ 
guishes Texas Eastern from United 
and its progeny is the recovery of 
demand charge adjustments. 13 * Oppo¬ 
nents of United argue that when coup¬ 
led with Seaboard, this feature—which 
operates to recover 60 percent of fixed 
costs through commodity charges 
(transcript 423) ,4 —adequately and 
more accurately adjusts costs in re¬ 
sponse to gas curtailments. 

We do not dispute that the recovery 
of demand charge adjustments is re¬ 
sponsive to the curtailment of gas. 
That, however, is not a reason for re¬ 
taining Seaboard since a demand 
charge adjustment can operate as an 
adjunct of either a Seaboard or United 
formula. The issue rather is whether 
the reasons which originally justified 
application of the Seaboard formula 
continue to justify use of that formula 
as the base on which the demand 
charge adjustment operates. 15 

We have observed above that the 
Texas Eastern system is experiencing 
both peak and annual curtailments 
and, therefore, the underlying justifi¬ 
cation of Seaboard has been eroded. In 
light of that circumstance we believe 
that the United classification method¬ 
ology—which was adopted to reflect 
the existence of gas shortages and 
unused pipeline capacity—forms a 
more appropriate foundation for ad¬ 
justing fixed costs than does the com¬ 
bination of the Seaboard formula to¬ 
gether with the demand charge ad¬ 
justment. 

Notwithstanding the relationship of 
United to the current gas shortages on 


been premised on any particular level of 
curtailment, supra n. 8. And in some in¬ 
stances the United formula has been found 
appropriate notwithstanding the absence of 
a severe underutilization of the system on 
the peak day. Natural, supra, at 14-15; 
Texas Gas Transmission Corp., supra at 12- 
13; and Consolidated Gas Supply Corp. 
supra, at 7. We find the rationale stated in 
those opinions applicable here. 

••Texas Eastern’s demand charge adjust¬ 
ment was approved in Texas Eastern Trans¬ 
mission Corp., Opinion No. 787, issued Jan¬ 
uary 28. 1977. As a result of curtailment the 
demand charge adjustment shifts fixed 
costs away from the demand component and 
recoups them through a surcharge to the 
commodity component. 

14 Brooklyn Union argues in its brief on ex¬ 
ceptions (at 5) that at a 25-percent level of 
curtailment, the operation of the demand 
charge adjustment together with the Sea¬ 
board formula recovers 65 percent of fixed 
costs. 

“See Texas Gas Transmission Corpora¬ 
tion, supra, opinion No. 792-A. See also 
Transcontinental Gas Pipe Line Corpora¬ 
tion, supra, opinion No. 801 at 15 where the 
FPC observed that it had no control over 
the level of the commodity surcharge which 
was controlled by weather, gas supplies and 
other circumstances. Like the FPC we con¬ 
clude that this continually changing adjust¬ 
ment fails to provide us with direct control 
of a proper rate design. 
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the Texas Eastern system, opponents 
of that classification formula argue 
that here the shift in fixed cost re¬ 
sponsibility would be too radicak 
When combined with United the 
demand charge adjustment will recov¬ 
er approximately 81 percent of fixed 
costs from commodity charges and 
that level, it is argued, far exceeds the 
75-percent level the FPC established 
in United 

Although it is true that more than 
75 percent of fixed costs will be shift¬ 
ed to the commodity category, that 
result is not contrary to the decision 
in United That becomes apparent 
both in the United discussion of a 
volumetric approach to costs and the 
reasons discussed for foregoing that 
approach and adoption of the 25-per- 
cent/75-percent formula. 

In the United decision the FPC indi¬ 
cated that the classification of 100 
percent of fixed costs to the commod¬ 
ity category and allocation of those 
costs on a volumetric basis was justifi¬ 
able in view of United’s gas shortages 
( United,, supra, at 1352, 1359-60). The 
FPC determined, however, that the 
impact of that approach would be too 
disruptive and it thus moderated the 
cost shift by assigning 75 percent of 
fixed costs to the commodity category 
and 25 percent to the demand catego¬ 
ry (id. at 1362). 

In this proceeding the circumstances 
which led the FPC to limit the alloca¬ 
tion of 75 percent of fixed costs to the 
commodity component are not as sig¬ 
nificant. In United the FPC observed 
that classifying fixed costs as commod¬ 
ity costs and allocating them on the 
basis of volume would add approxi¬ 
mately $4 million to nonjurisdictional 
costs. In recognition of that fact, as 
well as other considerations, the FPC 
observed: 

Inasmuch as United might be unable to 
recover [the costs related to the $4 million 
of nonjurisdictional sales), we adopted a 
method of cost classification midway be¬ 
tween the Seaboard method and the volu¬ 
metric method, in order to avoid the possi¬ 
ble disruptive effects of a too sudden 
change. ( United, supra, opinion 671-A. 51 
FPC at 1018). 

The possibility of underrecovery of 
costs from nonjurisdictional sales in 
this proceeding is significantly less, 
however, since such sales amount to 
less than 0.1 percent of total sales 
(transcript 132) as compared to more 
than 30 percent for United in opinion 
No. 671 (50 FPC at 1380). Given this 
difference together with the language 
in United that gas curtailments would 
have supported shifting all fixed costs 
to the commodity component, we con¬ 
clude the shifting additional fixed 
costs in excess of 75 percent to the 
commodity component is not incon¬ 
sistent with United « 


‘•Accord, Texas Gas Transmission Corp. 
supra , at 24: 


Our conclusion that the United for¬ 
mula should be applied to Texas East¬ 
ern for purposes of cost classification 
is not altered by assertions that appli¬ 
cation of that formula will neither 
narrow the gap between gas and alter¬ 
nate fuel prices nor discourage indus¬ 
trial consumption of gas. The" FPC’s 
decision in United recognized that 
while narrowing the price differential 
between gas and alternate fuels may 
be a result achieved because of use of 
that formula, it was not the reason for 
adopting it: 

[Wle recognize that, at least in these pro¬ 
ceedings, the shift of demand costs to less 
favored customers would have very little 
effect on their consumption of gas because 
the costs of alternative fuels are substantial¬ 
ly higher than any gas retail rates that 
could result from our methods of allocation. 
We therefore do not rely on this affect but 
believe that repricing gas to industrial cus¬ 
tomers is a favorable result of revising the 
Seaboard formula insofar as it affects Unit¬ 
ed’s rates and the rates of its customers 
( United, supra , at 1362). 

In any event the Court of Appeals 
has recognized that a shift to the 
United formula need not depend on its 
effect on industrial consumption: 

Ultimately it appears that the FPC does 
not rely on any diminution of industrial 
uses to support the order under review, and 
would find the order sound even assuming 
the percentage of industrial use was unaf¬ 
fected. Since we find independent support 
in the record for tFPC’sl result, we need not 
and do not rule on its authority to discour¬ 
age end use when prescribing rates in a 
shortage situation. ( Consolidated Gas 
Supply Corp. v. FPC, 520 F.2d at 1184). 

Finally, adoption of the United for¬ 
mula should not be forestalled on the 
basis of those arguments that contend 
that its adoption might jeopardize 
Texas Eastern’s ability to recover its 
fixed costs. The identical argument 
was raised in the Natural case and was 
responded to by the FPC as follows: 

We recognize that higher commodity costs 
result in a somewhat greater risk to Natural 
in the event its anticipated sales volumes 
are reduced. However, Natural may. in such 
an event, file a section 4 rate increase appli¬ 
cation. We are further of the opinion that 
careful estimations of sales volumes will al¬ 
leviate much of the risk involved in the 
shift of more fixed costs to the commodity 
category. Indeed such a shift of costs may 
have the positive effect of influencing Natu¬ 
ral to secure the supplies necessary to avoid 
underrecovery of fixed costs. C Natural, 
supra . at 19. footnote omitted.) 

That response of the FPC adequate¬ 
ly disposes of the contention. 17 


It is true that the operation of the 
demand charge adjustment provision will 
shift further fixed costs among customers 
through its operation. However, this further 
shifting of costs is consistent with the Com¬ 
mission’s goal of shifting costs to reflect 
curtailments of Texas Gas* system and is 
not a reason [for] retaining Seaboard. 

17 The opinion of the Court in Consolidat¬ 
ed Gas Supply Corp. v. FPC, 520 F.2d 1176, 


For the foregoing reasons we there¬ 
fore find that the costs of the Texas 
Eastern system should be classified on 
the basis of the formula developed in 
United '• We further find that the cur¬ 
rently effective demand charge adjust¬ 
ment should be continued as an ad¬ 
junct of the United formula. 

Cost allocation 

The initial decision found reasonable 
Texas Eastern’s proposal for allocat¬ 
ing costs to the various zones and ser¬ 
vices. Our review of the record howev¬ 
er leads us to conclude that the cost 
allocations performed by Texas East¬ 
ern should be modified in part. 

Transmission costs. The initial deci¬ 
sion approved a four-part allocation of 
transmission costs which utilized a 
mixture of zone gate, direct assign¬ 
ment, volumetric, and Dth-mile meth¬ 
odologies. Costs for storage services 
were allocated either on the basis of 
volume (dekatherms l9 ) or by direct as¬ 
signment. depending on the location 
of storage facilities. Next the trans¬ 
mission costs for zone A and the State 
of Texas were isolated and allocated to 
zone A on the basis of a zone gate 
method. And finally, remaining trans¬ 
mission costs were allocated to zones 
B, C, and D on a systemwide basis 
using Dth-miles as the allocation de¬ 
terminant (exhibit 26. transcript 295, 
425-27). 

Use of a zone-gate formula for allo¬ 
cating transmission costs to zone A is 


1188 (D.C. Cir. 1975) reached the identical 
conclusion: 

United argues that the Commission’s 
orders deprieve United of a reasonable op¬ 
portunity to recover fixed costs allocated to 
its jurisdictional customers, because vol¬ 
umes will shrink between the test year, 
when unit rates for commodity charges are 
calculated, and the actual sales which deter¬ 
mine recovery through the commodity 
charge. 

This risk of underrecovery is inherent to 
some extent whenever any fixed costs are al¬ 
located to the commodity component The 
Commission has leeway to protect pipelines 
by adjusting the test period volumes for 
fluctuations that may reasonably be pro¬ 
jected to occur in the future. (Emphasis 
supplied.) (Footnotes omitted.) 

‘•Brooklyn Union argues on brief that the 
fixed costs shifted to the commodity compo¬ 
nent as a result of the application of United 
should be recovered on a uniform system- 
wide basis. For the reasons set forth in our 
discussion of cost allocation we reject this 
argument. 

‘•In this proceeding Texas Eastern revised 
its tariffs from a volume basis for measure¬ 
ment of gas with an Mcf as the unit of 
quantity to an energy basis for measure¬ 
ment of gas with a dekatherm (Dth) as the 
unit of quantity. A dekatherm is a thermal 
unit of energy equal to 1,000.000 Btu’s and 
is equivalent of one Mcf having a heating 
content of 1,000 Btu’s (transcript 139-140). 
In this opinion we refer to both Mcf’s and 
Dth’s since not all of the data in the record 
are set forth in terms of dekatherms. In 
those instances in which we refer to Mcf’s 
there is no effect on our disposition of the 
revised Issues. 
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justified by Texas Eastern on the basis 
that such a method has been used 
historically (transcript 425, 489). 

Moreover, in response to a staff pro¬ 
posal to allocate all transmission costs 
by a single Dth-mile method, i.e.. on a 
rolled-in basis, Texas Eastern further 
justified its zone gate method averring 
that staff’s proposal understated the 
transmission costs incurred in provid¬ 
ing service to zone A (transcript 425- 
426). 

Staff has now abandoned its propos¬ 
al to allocate transmission costs to all 
four zones on a rolled-in basis. Staff 
explains that in a subsequent rate pro¬ 
ceeding involving Texas Eastern, 
RP75-73, it has withdrawn its objec¬ 
tion to the zone gate allocation of zone 
A transmission costs and, consequen¬ 
tially, it no longer objects to that 
method in this proceeding (staff brief 
on exceptions at 4). Thus no party 
now excepts to the judge’s approval of 
a zone-gate allocation of transmission 
costs to zone A. 20 We find that the pre¬ 
siding judge correctly determined that 
zone A transmission costs should be al¬ 
located using a zone-gate method. 

With respect to the allocation of the 
remaining transmission costs, two cat¬ 
egories of exceptions are taken to the 
initial decision of the law judge: (1) 
His approval of the direct assignment 
of a portion of transmission costs to 
storage services before allocating the 
balance of such costs on a Dth-mile 
basis; and (2) his approval of the zone 
differentials resulting from the Dth- 
mile allocation of transmission costs. 
As set forth below we determine that 
all transmission costs for zones B. C, 
and D should be allocated on a rolled- 
in, systemwide basis and, further, that 
a Dth-mile allocation is appropriate 
for Texas Eastern. 

Texas Eastern explains that for the 
most part its storage-related transmis¬ 
sion costs are incurred downstream of 
station 21-A, located in southwestern 
Pennsylvania near the boundary be¬ 
tween zones C and D. Texas Eastern 
therefore reasons that all transmission 
costs should not be allocated on a 
rolled-in basis because that allegedly 
would distort the costs to those cus¬ 
tomers downstream of station 21-A 
who use the storage services. Rather. 
Texas Eastern argues, the Commission 
should affirm the historical method of 
assigning storage-related transmission 


20 In its brief to the judge, Texas Gas had 
argued in support of staff's allocation meth¬ 
odology as originally proposed. However, it 
did not except to the determination of the 
law judge approving use of the zone gate 
formula for allocation of transmission costs 
to zone A. 


costs directly to storage services 21 with 
the balance of the transmission costs 
then allocated on a Dth-mile basis. 

In excepting to the judge’s approval 
of Texas Eastern’s method of allocat¬ 
ing storage-related transmission costs, 
staff argues that while it may have 
been £he method used historically, 
that does not establish that it is still 
appropriate. According to staff the 
record now demonstrates that Texas 
Eastern is an integrated system and 
these costs should therefore be allo¬ 
cated on a rolled-in basis. 

We agree with staff that current cir¬ 
cumstances make inappropriate the 
separate allocation of storage-related 
transmission costs. With respect to the 
WS storage service, the method ap¬ 
proved by the FPC for allocating 
transmission costs arose during a 
period when there was an excess of 
gas available during the summer 
months (24 FPC at 369). That circum¬ 
stances no longer exists. Moreover, 
customers now taking gas on the DCA 
and GS schedules are also utilizing 
storage. A customer taking gas under 
the company’s DCA or GS rate sched¬ 
ule may elect to store 30 percent of his 
WS contract gas as winter contract 
quantity by backing off his take of 
DCA or GS gas during summer 
months. That customer can thus im¬ 
prove his DCA or GS load factor or 
have gas available from storage during 
peak load periods. That option is now 
being exercised (initial decision at 6). 

Texas Eastern’s witness has ac¬ 
knowledged the integrated nature of 
this system (transcript 196; 507-08) 
and the availability of gas for custom¬ 
ers is affected by the storage facilities 
which now operate for the benefit bf 
the entire system. We will therefore 
depart from the previously used 
method of allocating these costs and 
require that transmission costs be allo¬ 
cated to zones B, C, and D on a rolled- 
in basis so as to reflect the integrated 
character of the system. 

The initial decision also determined 
that nonstorage-related transmisssion 
costs should be allocated to zones B, C, 
and D on a Dth-mile basis. Exceptions 
to that determination were filed by 
staff and several zone D customers. 22 
Those exceptions contend that a Dth- 


«In Texas Eastern Transmission Corp., 24 
FPC 364 (1960), the FPC adopted a separate 
rate for the company's winter service. That 
rate was based on a separate allocation to 
WS of all the storage and other costs direct¬ 
ly related to it. 

“ Those zone D customers filing excep¬ 
tions to this portion of the initial decision 
were Algonquin Gas Transmission Co.. Al¬ 
gonquin Customer Group, Brooklyn Union. 
Public Service Electric and Gas, Con Ed and 
Philadelphia Gas Works. 


mile allocation of transmission costs 
produces unreasonable zone differen¬ 
tials. Such parties therefore advocate 
either that historical zone differen¬ 
tials be maintained 23 or that the Com¬ 
mission blend together both cost and 
historical factors in establishing zone 
differentials. 

Those who urge continuation of the 
historical zone differentials contend 
that although those differentials are 
the product of past proceedings of the 
FPC, the initial decision gave only pro 
forma consideration to their continu¬ 
ation. Because of the alleged adverse 
impact of the change approved by the 
judge, these parties argue that they 
are entitled to more than the perfunc¬ 
tory analysis which they claim was 
provided in the initial decision. We 
agree with the judge’s rejection of his¬ 
torical zone differentials. 

As expressed by the judge and ac¬ 
knowledged by all parties, the histori¬ 
cal zone differentials represent the re¬ 
sults of settlement negotiations and as 
such we do not view them as being sin¬ 
gularly dispositive of the question of 
the zone differentials which we should 
prescribe. Rather it is for this proceed¬ 
ing—which is the first specifically to 
consider allocation of transmission 
costs and the resulting zone differen¬ 
tials for this system—to prescribe just 
and reasonable differentials. 

Algonquin Gas and Algonquin Cus¬ 
tomers Group argue, however, that 
the historic zone differentials are fur¬ 
ther justified because no party demon¬ 
strates that a Dth-mile allocation of 
transmission costs is reasonable for 
this system. According to these parties 
the Dth-mile allocation of transmis¬ 
sion costs ignores the concentration of 
high load factor sales at the terminus 
of this system. Citing the FPC’s deci¬ 
sion in, among other cases, El Paso 
Natural Gas Company , 22 FPC 260 
(1959), 24 these parties argue that 
where there is a concentration of such 
sales at the end of the transmission 
line, a mileage allocation is improper. 25 


»Use of Dth-miles reflects an allocation 
methodology which focuses on the costs in¬ 
curred in transporting gas varying distances 
through the transmission line. The result¬ 
ing differentials between zones are thus 
cost-based. In contrast historical zone dif¬ 
ferentials previously existing on the Texas 
Eastern system do not reflect a relationship 
between costs and the length of the trans¬ 
mission line but resulted from negotiated 
settlements among the parties (Initial deci¬ 
sion at 22). 

24 Rehearing denied and stay granted. 22 
FPC 657; remanded on other grounds. El 
Paso Natural Gas Company v. FPC, 281 F. 
2d 567 (5th Clr. 1960); cert, denied 366 U.S. 
912(1961). 

25 But cf. the initial decision in Tennessee 
Gas Transmission Company, 27 FPC 202. 
262(1962). 


FEDERAL REGISTER, VOL. 43, NO. 159—WEDNESDAY, AUGUST 16, 1978 








NOTICES 


36317 


In our judgment, reliance on El Paso 
is misplaced here because there is no 
single area where high load factor 
sales are concentrated as was the case 
in El Paso. There are, rather, two 
areas where high load factor sales are 
concentraded—one in zone C and an¬ 
other in zone D (transcript 507). 

With two separate areas where sales 
are concentrated, there are, necessar¬ 
ily, two separate load centers which 
are separated by several hundred 
miles (transcript 478). And on a peak 
day. gas sold to zone D customers trav¬ 
els 388 miles more than gas sold to 
zone C customers and on an annual 
basis that figure Is 366 miles (tran¬ 
script 433)* 

While a witness for Philadelphia 
Gas Works suggested that zones C and 
D should be combined (transcript 691) 
neither he nor any other party ade¬ 
quately controverted the existence of 
two separate areas where sales are 
concentrated. Yet those who wish to 
retain historic zone differentials and 
thereby maintain the amount of the 
differential between zones C and D 
assume that both zones can be consid¬ 
ered a single sales area. The Assump¬ 
tion is contrary to the evidence and on 
that basis we cannot conclude that 
load concentrations discredit the Dth- 
mile allocation of costs. 

Further, even assuming that zones C 
and D can be considered a single sales 
area, that would not establish the just¬ 
ness and reasonableness of the historic 
zone differentials. Were we to give pre¬ 
eminent consideration to load concen¬ 
trations the next step would be to pre¬ 
scribe zone differentials which con¬ 
formed to that determination. No 
party cites any record evidence to 
demonstrate that the resulting zone 
differentials would be the same as 
those which have historically existed 
between zones C and D. And, finally 
even where there exists a concentra¬ 
tion of high load factor sales on the 
downstream portion of a system that 
has not necessarily discredited a mile¬ 
age-related allocation of transmission 
costs. Thus, for example, in Texas Gas, 
supra, the FPC adopted an Mcf-mile 
allocation of transmission costs not¬ 
withstanding the high load factor 
sales existing in the northern zones of 
the system and the lower load factor 
sales in the southern zones (Texas Gas 
at 17). 

Zone D customers who oppose zone 
differentials based on a Dth-mile allo¬ 
cation of costs argue, however, that 
rate design need not be consistent 
with cost allocation. And, these parties 
continue, in light of the impact on 
them of a Dth-mile allocation of trans¬ 


mission costs, historical differentials 
should be retained.” 

While the increase resulting from a 
Dth-mile allocation of costs is signifi¬ 
cant, 27 we do not find that single 
factor to be a sufficient reason for re¬ 
taining the historical zone differen¬ 
tials. The opponents of zone differen¬ 
tials reflecting a Dth-mile allocation 
of costs themselves recognize that its 
effect must be evaluated on the basis 
of the totality of the advantages and 
disadvantages of the change.” Focus¬ 
ing on those factors cited to us as rele¬ 
vant to an overall evaluation—and for 
which evidence is available—we con¬ 
clude that retaining historical zone 
differentials is not justified. 

We are urged, for example, to con¬ 
sider the zone differentials in terms of 
the effect on the use of competing 
fuels and the effect on storage facili¬ 
ties. 29 We find no adverse effect on 
either as a result of our determination 
to abandon the historical zone differ¬ 
entials for this system. Because the 
price of alternate fuels will continue 
to be higher than that of gas (see p. 9, 
supra), it is unlikely that the changes 
in the zone differentials will cause a 
significant change in the use of alter¬ 
nate fuels. 30 

Nor is it likely that customers with 
storage capabilities will alter their 
storage operations as a result of this 
change (see pp. 24-25, infra). The cur¬ 
rent curtailment of gas suggests that 
it is unlikely that storage facilities will 
be underutilized and we do not per¬ 
ceive that changes in the zone differ¬ 
entials will cause zone D customers to 
forego maximum utilization of those 
facilities (see Natural, supra, at 18). 

Moreover, zone differentials which 
are determined through use of Dth- 
miles reflect better than do historical 
differentials the relationship between 
the costs of transporting gas and rates 
to Texas Eastern’s customers. 31 On 


••The level of the zone differentials and 
their underlying costs intertwine both cost 
and rate design issues. For purposes of clar¬ 
ity we consider both Issues here. 

27 As set forth in the initial decision (at 7) 
the zone differential between zones C and D 
would increase from 4.38 cents per Dth to 
8.92 cents per Dth 

“See e.g. Consolidated Edison’s brief on 
exceptions at 5. 

“Id. 

“Thus the reliance of the zone D custom¬ 
ers on Southern Natural Gas Company, 29 
FPC 323 (1963) is misplaced. While the FPC 
there modified an Mcf-mile allocation of 
costs because of historical considerations, its 
action appears to have been premised on its 
concern that fostering the development of 
the gas market vis-a-vis alternate fuels re¬ 
quired such action (see Southern Natural at 
348). 

31 See Northern Natural Gas Company, 14 
FPC 11, 24 (1955) where the FPC observed: 


this record there is an absence of evi¬ 
dence which conclusively demon¬ 
strates that the historical differentials 
reflect gas transportation costs (see 
pp. 16-17, supra). 

Staff agrees that zone differentials 
should not be based solely on histori¬ 
cal considerations. Staff further con¬ 
tends. however, that zone differentials 
based wholly on a Dth-mile allocation 
of costs are also improper. Rather, it is 
argued, adjustments should be made 
to the allocated transmission costs on 
the basis of certain judgmental fac¬ 
tors. 32 This approach would allegedly 
minimize zone differentials and also 
permit a gradual transition to a Dth- 
mile allocation of costs without dis¬ 
rupting marketing patterns. 

We are not persuaded by the argu¬ 
ments presented by staff in support of 
its proposal. While the FPC had relied 
on minimization of zone differentials 
as a reason for selecting one allocation 
procedure over another, the premise, 
underlying its action was that each 
was economically defensible. 33 In con¬ 
structing its zone differentials, howev¬ 
er, staff relies on historical differen¬ 
tials in combination with cost consid¬ 
erations as the basis for its proposal. 
As indicated above historical differen¬ 
tials have not been demonstrated on 
this record to be economically defensi¬ 
ble and staff’s differentials are thus 
impaired by that inadequacy. Further, 
as we have discussed, there is likely to 
be no adverse effect on the gas market 
vis-a-vis alternate fuel markets as a 
result of our adopting a Dth-mile allo¬ 
cation of costs. For these reasons we 
conclude that staff’s zone differentials 
should not be adopted. 

On consideration we therefore 
affirm the determination of the judge 
that transmission costs should be allo¬ 
cated using Dth-miles with zone differ¬ 
entials corresponding to that alloca¬ 
tion procedure. The length of this in¬ 
tegrated system—extending from the 
supply areas of Texas and Louisiana to 
eastern New York and New Jersey—re¬ 
flects the need to recognize that deliv- 


As previously stated, it is a simple eco¬ 
nomic fact that the delivery cost of natural 
gas Increases in close proportion to the 
length of the transmission line of any given 
size. Therefore, unless other circumstances 
are present which outweigh the importance 
of the length of transmission required to 
effect delivery, the distance factor is the 
prime determinant of the cost of rendering 
service. 

“Those factors are: (1) The equitable 
spreading of costs; (2) reflection of cost- 
based differentials; and (3) recognition of 
historical zone differentials (transcript 300). 

" Tennessee Gas Transmission Company, 
27 FPC 202, 209 (1962) states:.as be¬ 

tween two allocation procedures both eco¬ 
nomically defensible, that one should be 
preferred which minimizes the differentials 
in rate zones.’* 
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ery costs increase relative to the dis¬ 
tance the gas is transmitted.* 4 The dis¬ 
tance of haul formed the basis for the 
cost allocation and resulting zone dif¬ 
ferentials proposed by Texas Eastern 
(transcript 484) and adopted by the 
judge (initial decision at 22-23). 
Absent other controlling factors this 
Commission finds it reasonable that 
zone differentials should correspond 
to the allocated costs underlying those 
differentials. 

In addition to the above issues, 
staff’s brief on exceptions also ques¬ 
tions the approval by the judge of 
Texas Eastern’s use of average mileage 
rather than actual mileage as the de¬ 
terminant for allocating transmission 
costs. In response Texas Eastern ex¬ 
plains that it operates a multiple line 
system and the use of average mileage 
simplifies computation of Dth-miles of 
haul from the gas supply centroid to 
any point of the system. Moreover, 
Texas Eastern asserts that the differ¬ 
ence between using actual mileage and 
average mileage is de minimis. 

In our view neither of these asser¬ 
tions justifies the use of average mile¬ 
age on the multiple lines running 
north and south. While Texas Eastern 
contends that the use of average mile¬ 
age is simpler than the use of actual 
mileage, it does not contend that use 
of the latter would be unduly burden¬ 
some and, in fact, the staff’s witness 
was able to compute actual mileage 
figures (see transcript 293; exhibit No. 
37). Moreover, the variation in mile¬ 
ages resulting from use of average 
miles—ranging from 124.8 miles less 
than actual to 89.66 miles more than 
actual—is not so insignificant that 
those differences should be dismissed 
as de minimis where, as here, it ap¬ 
pears that more accurate mileage de¬ 
terminations can be derived. We there¬ 
fore differ from the initial decision 
and find that the computation of Dth- 
miles for purposes of allocating trans¬ 
mission costs to zones B, C, and D 
should be based on actual mileage. 

We also disagree with that part of 
the initial decision which implicitly 
approved Texas Eastern’s selection of 
contract quantities as the distribution 
key for allocating demand charges to 
storage sales and services. Instead we 
adopt the 3-day sustained peak as the 
determinant for allocating the demand 
component of transmission costs to 
storage-related services. 

In attempting to justify its use of 
contract demand as the basis for allo¬ 
cating demand charges to storage sales 
and services, Texas Eastern argues 
that these services are demand related 
and it is thus proper to use contract 
demand. As we have observed, howev¬ 
er, Texas Eastern is in curtailment 
and to therefore use contract demand 


34 See Texas Gas Transmission Corpora¬ 
tion, opinion No. 792 at 17. See also n. 31, 
supra. 


as an allocation determinant will nei¬ 
ther reflect actual use of the system 
nor how gas is actually made available 
to customers. Since peak usage under 
the storage sales and services is consid¬ 
erably less than contract entitlement 
(transcript 292) the use of a 3-day sus¬ 
tained peak is a more appropriate 
method for allocating these demand 
costs. Texas Eastern argues, however, 
that because of the length of its 
system, it is unlikely that all of its cus¬ 
tomers will experience simultaneous 
peak day demand and, therefore, a 3- 
day sustained peak should not be uti¬ 
lized for allocation purposes. In our 
view the argument propounded by 
Texas Eastern is not a reason for re¬ 
jecting the use of a 3-day sustained 
peak but is, in fact, a reason support¬ 
ing its application here. Use of this al¬ 
location determinant tends to elimi¬ 
nate distortions or unrepresentative 
variations (see United Fuel Gas Co. 12 
FPC 251 at 277; East Tennessee Natu¬ 
ral Gas Co. 13 FPC 549 at 565) and its 
application is therefore intended to 
ameliorate the possibility of noncoinci¬ 
dental peaks of various customers. 

Moreover, our decision to adopt a 3- 
day sustained peak is not impaired by 
the further argument of Texas East¬ 
ern that customers with large supple¬ 
mental supplies can shift cost respon¬ 
sibility by not using storage gas to 
meet peak day demands. That argu¬ 
ment has several assumptions which 
are not supported on this record: (1) It 
assumes that such customers can pre¬ 
dict beforehand the precise days on 
which there will be peak demand; (2) 
it assumes that supplemental supplies 
for such customers are available on 
those days; and (3) it assumes that in 
switching to supplemental gas supplies 
there will be a net benefit to those 
customers who, while theoretically 
avoiding cost responsibility for Texas 
Eastern gas, may thereby incur great¬ 
er cost responsibility for gas from 
other sources. 

For the foregoing reasons we there¬ 
fore conclude that for this system the 
available evidence indicates that the 
three day sustained peak should be 
utilized for allocating demand costs. 36 

Production costs. The allocation of 
production costs to zone A which was 
approved in the initial decision includ¬ 
ed the costs of gas purchased at Kos¬ 
ciusko, Miss, and Lebanon, Ohio. 36 
Staff excepts to that determination ar¬ 
guing that production costs should be 
allocated to all zones including zone A 
on a systemwide dekathermetric basis. 
Although Texas Eastern contends that 
cyclical rate problems will result if a 


,<k In this proceeding staff utilized contract 
quantities as a surrogate for the 3-day sus¬ 
tained peak. Staff explains that contract 
quantities were almost identical to the sus¬ 
tained peak (transcript 292). 

34 Texas Eastern purchases gas at Koscius¬ 
ko from United Gas Pipeline Company and 
Southern Natural Gas Company. Its pur¬ 
chases at Lebanon are from Texas Gas. 


systemwide allocation methodology is 
adopted, those problems are not insur¬ 
mountable and we therefore deter¬ 
mine that production costs should in¬ 
clude the costs of the downstream gas 
purchases. 

The nature of the cyclical rate prob¬ 
lem which Texas Eastern perceives is 
explained by it as follows: 

Texas Eastern sells gas to Texas Gas up¬ 
stream in zone A and purchases gas from 
Texas Gas downstream at Lebanon, Ohio. 
Because of the upstream sale to Texas Gas 
and the downstream purchase from Texas 
Gas, a systemwide allocation of production 
costs would cause cyclical rate problem for 
Texas Eastern. This cyclical rate design 
problem would generate numerous rate 
changes. In order to avoid such changes, 
Texas Eastern has historicaUy excluded the 
downstream gas purchased from its alloca¬ 
tion of production costs to zone A (Texas 
Eastern brief opposing exceptions at p. 15.) 

Texas Eastern’s cyclical rate problem 
thus involves only its purchases at 
Lebanon, Ohio 37 and as to those pur¬ 
chases, adjustments to the PGA 
clauses of both Texas Eastern and 
Texas Gas would dispel the circular 
triggering of the PGA clause of each. 
We therefore find that the primary 
objection of Texas Eastern to using a 
systemwide allocation of production 
costs does not provide a sufficient 
basis for excluding from zone A the 
costs of gas purchased downstream. 

Moreover, our determination to re¬ 
quire production costs to be allocated 
on a systemwide basis using Dths is 
buttressed by the integrated nature of 
this system (see transcript 196; 507- 
508). While it is true that downstream 
purchases may flow only to the down¬ 
stream customers, a benefit still ac¬ 
crues to those customers situated up¬ 
stream of the purchase location (see 
pp. 14-15, supra). 

Rate design 

Columbia and Consolidated, joined 
by Brooklyn Union, except to the de¬ 
termination of the judge who rejected 
their proposal to establish separate 
rates for gas destined for injection 
into storage. These parties argue that 
a separate storage injection rate is 
necessary because storage facilities 
produce cost benefits to the system 
which should be reflected in a sepa¬ 
rate rate. They further contend that 
earlier cost classification methods en¬ 
couraged the development of large 
storage operations and the Commisson 
must take that into account in consid¬ 
ering a storage injection rate. 

While we recognize that storage fa¬ 
cilities have benefited the system, ar¬ 
guments which allegedly support a 


37 Texas Eastern has no cyclical rate prob¬ 
lems arising from purchases at Kosciusko. 
Miss, because it apparently makes no down¬ 
stream sales to United or Southern. Not¬ 
withstanding the absence of cyclical rate 
problems for such purchases, however, 
Texas Eastern excludes those purchase 
costs from its zone A production costs. 
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separate storage injection rate must be 
considered in the context of benefits 
already accruing to customers with 
storage. High load factor customers 
who achieved that status because of* 
storage concededly have been able to 
reduce their unit purchased gas costs 
(transcript 763; Columbia and Consoli¬ 
dated brief on exceptions at 8) and will 
continue to experience lower average 
unit costs than low load factor custom¬ 
ers. Further, such customers benefit 
because they are able to even their 
rate of take and to husband gas deliv¬ 
ered during the summer for later peak 
day withdrawals. In rejecting a storage 
injection rate proposal in Texas Gas, 
supra, the FPC similarly concluded: 

Moreover, since storage facilities provide 
the owner thereof with many advantages, 
such as operating flexibility, increased reli¬ 
ability of service and higher curtailment pri¬ 
ority. the decision to construct such facili¬ 
ties is clearly based on more than a desire to 
achieve lower average unit costs of pur¬ 
chased gas. (Texas Gas. at p. 16.) 

On balance we conclude that custom¬ 
ers with storage facilities already 
benefit substantially and the above-de¬ 
scribed arguments of proponents of a 
storage injection rate are not suffi¬ 
cient to compel its adoption. 

Further, we find no additional sup¬ 
port for Columbia and Consolidated’s 
storage injection rate in the argument 
propounded by Brooklyn Union that 
such a rate "would encourage both 
full utilization of existing storage and 
participation in new storage develop¬ 
ment and husbanding programs by 
Texas Eastern's customers” (brief on 
exceptions at 10). Given the current 
shortage of natural gas, it is unlikely 
that any customer would voluntarily 
forego full utilization of existing stor¬ 
age facilities. And, in any event, high 
load factor customers who achieve 
that position through use of storage 
facilities would not likely relinquish 
that status in view of the price dis¬ 
count accruing to high load factor cus¬ 
tomers. 

Finally, we fail to perceive how the 
storage injection rate offered by Co¬ 
lumbia and Consolidated will of itself 
encourage the development of new 
storage. Columbia and Consolidated’s 
witness testified that the proposed 
storage injection rate would not be 
avialable for storage facilities installed 
after April 30. 1973 (transcript 798-99). 
Apart from the question of whether 
eligibility for a rate may be made de¬ 
pendent on the time when facilities 
were Installed, the proposed storage 
injection rate will not encourage the 
development of new storage facilities. 

On the basis of the foregoing we 
therefore affirm the initial decision’s 
rejection of a separate rate for gas des¬ 
tined for injection into storage. In all 
other respects and where not incon¬ 
sistent with this opinion, the judge's 


decision regarding rate design is af¬ 
firmed. 3 * 

The Commission orders: (A) As pro¬ 
vided in the January 26, 1976, order of 
the Federal Power Commission, appli¬ 
cation of this opinion to the issues re¬ 
served herein for decision shall have 
prospective application from the date 
of the instant opinion and Texas East¬ 
ern Transmission Corp. shall not be 
subject herein either to refunds or to 
undercollections as a result of the de¬ 
termination of the reserved issues. 

(B) Public Service Electric <fe Gas 
Co. is permitted to intervene subject 
to the rules and regulations of the 
Commission; Provided however , That 
the participation of the said company 
shall be limited to matters affecting 
asserted rights and interests specifical¬ 
ly set forth in its application for leave 
to intervene; and Provided, further . 
That the admission of Philadelphia 
Service Gas & Electric Co. shall not be 
construed as recognition by the Com¬ 
mission that it might be aggrieved be¬ 
cause of any order or orders entered in 
this proceeding, and that it agrees to 
accept the record as it now stands. 

(C) The initial decision herein is af¬ 
firmed insofar as it holds that the 
United method of cost classification is 
appropriate for use on this system. 

(D) As set forth in more detail in the 
body of this order, the initial decision 
is modified insofar as it approved the 
cost allocation methodology pro¬ 
pounded by Texas Eastern Transmis¬ 
sion Corp. 

(E) The design of rates shall be as 
set forth in this opinion. 

(F) Except as provided above the ini¬ 
tial decision is affirmed in all other re¬ 
spects. 

(G) Texas Eastern Transmission 
Corp. shall file revised tariff sheets 
consistent with the findings of this 
opinion within 75 days of the date of 
this opinion. 

(H) The Secretary shall cause 
prompt publication of this opinion in 
the Federal Register. 

By the Commission. 

Kenneth F. Plumb, 
Secretary. 

CFR Doc. 78-22937 Filed 8-15-78; 8:45 am] 


M We note particularly that the initial de¬ 
cision rejected a staff rate design proposal 
which was based on the end use of the gas. 
As the judge observed that issue is currently 
before the Commission in a general rule- 
making proceeding, docket No. RM75-19. 
We agree with the Judge that it would be in¬ 
appropriate and premature to decide that 
issue now. 


[ 6740 - 02 ] 

[Docket No. RP74-41: (PGA78-5b)l 

TEXAS EASTERN TRANSMISSION CORP. 

Proposed Changes in FERC Gas Tariff 

August 8,1978. 

Take notice that Texas Eastern 
Transmission Corp., on July 28. 1978, 
tendered for filing as a part of its 
FERC Gas Tariff, Fourth revised 
Volume No. 1, the following tariff 
sheets: 

Substitute Revised Forty-first Revised 
Sheet No. 14 

Substitute Revised Forty-first Revised 
Sheet No. 14A 

Substitute Revised Forty-first Revised 
Sheet No. 14B 

Substitute Revised Forty-first Revised 
Sheet No. 14C 

Substitute Revised Forty-first Revised 
Sheet No. 14D 

The above tariff sheets are being 
filed in substitution of Revised Forty- 
first Revised Sheet Nos. 14, 14A 
through 14D, previously filed with the 
Commission on July 17, 1978. Texas 
Eastern has been advised that United 
Gas Pipe Line Co.'s (United) rates 
being tracked in the July 17, 1978, 
filing were further revised and filed 
with the Commission on July 27, 1978. 
Texas Eastern is making this filing for 
the sole purpose of reflecting the 
change in United’s rates. 

The proposed effective date of these 
tariff sheets is July 2, 1978. 

Copies of this filing were served on 
the company’s jurisdictional custom¬ 
ers and interested State commissions. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission’s rules of practice and proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before August 18, 1978. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Lois D. Cashell. 

Acting Secretary. 
[FR Doc. 78-22777 Filed 8-15-78; 8:45 am) 
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[Docket No. RP75-73; (AP78-3)] 

TEXAS EASTERN TRANSMISSION CORP. 

Proposed Changes in FERC Gas Tariff 

August 9, 1978. 

Take notice that Texas Eastern 
Transmission Corp. on July 31, 1978; 
tendered for filing as a part of its 
FERC Gas Tariff, fourth revised 
volume No. 1, the following tariff 
sheets: forty-third revised sheet No. 
14; forty-third revised sheet No. 14A; 
forty-third revised sheet No. 14B; 
forty-third revised sheet No. 14C; and 
forty-third revised sheet No. 14D. 

Texas Eastern is reducing its rates 
due to repayment of advance pay¬ 
ments for gas pursuant to Article V of 
the stipulation and agreement under 
docket No. RP75-73. The proposed ef¬ 
fective date of this reduction in rates 
is September 1, 1978. 

Copies of the filing were served on 
the company's jurisdictional custom¬ 
ers and interested State commissions. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with Sections 1.8 and 1.10 of the Com¬ 
mission's rules of practice and proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before August 23, 1978. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc. 78-22783 Filed 8-15-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. CP77-427] 

TRANSCONTINENTAL GAS PIPE LINE CORP. 

Petition To Amend 

August 9, 1978. 

Take notice that on August 2, 1978, 
Transcontinental Gas Pipe Line Corp. 
(petitioner), P.O. Box 1396, Houston, 
Tex. 77001. filed in docket No. CP77- 
427 a Detition to amend the order 
issued by the Federal Power Com- 
sion (FPC) on August 29, 1977 (58 
FPC), * 1 in the instant docket pursuant to 


‘This proceeding was commenced before 
the FPC. By the joint regulation of October 

1. 1977 (10 CFR 1000.1), it was transferred 
to the FERC. The term “Commission," 
when used in the context of action taken 


section 7(c) of the Natural Gas Act so 
as to authorize an extension of the 
term of the transportation service for 
Owens-Coming Fiberglas Corp. 
(Owens-Coming) for 1 year through 
July 21. 1979, all as more fully set 
forth in the petition to amend which 
is on file with the Commission and 
open to public inspection. 

Petitioner states that it is presently 
authorized to transport up to 2,000 
Mcf of natural gas per day on an inter¬ 
ruptible basis for Owens-Coming 
which gas is purchased by Owens-Cor- 
ning from Alpar Resources, Inc. 
(Alpar), from production of the Berry¬ 
man No. 1 well, Ellis County, Okla. It 
is further stated that Panhandle East¬ 
ern Pipe Line Co. transports the pur¬ 
chased gas from Ellis County to 
Trunkline Gas Co. which delivers the 
volumes to petitioner at Mobil Oil 
Corp.'s Cow Island gas processing 
plant in Vermilion Parish, La., or at 
other mutually agreeable existing ex¬ 
change points. Petitioner asserts that 
it delivers equivalent quantities less 
3.8 percent as makeup for fuel and line 
loss to Owens-Corning's Anderson, 
S.C., plant. 

It is stated that in its order of 
August 29. 1977, the Commission limit¬ 
ed the transportation service to 
Owens-Coming to 1 year without prej¬ 
udice to filing for authorization for an 
extension of service for an additional 
year because the Commission took ex¬ 
ception to the price proposed for the 
second year of gas supply. Petition as¬ 
serts that Owens-Coming and Alpar 
have amended the gas purchase con¬ 
tract to provide for a second year price 
of $2.0777 per Mcf which is the price 
being paid for gas during the first year 
of the contract. 

Petitioner, therefore, proposes to 
extend the term of the transportation 
service for an additional year, termi¬ 
nating July 21, 1979. 

Any person desiring to be heard or 
to make any protest with reference to 
said petition to amend should on or 
before August 31, 1978, file with the 
Federal Energy Regulatory Commis¬ 
sion, Washington, D.C. 20426, a peti¬ 
tion to intervene or a protest in ac¬ 
cordance with the requirements of the 
Commission's rules of practice and 
procedure (18 CFR 1.8 or 1.10) and the 
regulations under the Natural Gas Act 
(18 CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter¬ 


prior to October 1, 1977, refers to the FPC; 
when used otherwise, the reference is to the 
FERC. 


vene in accordance with the Commis¬ 
sion’s rules. 

Lois D. Cashell, 
Acting Secretary. 
[FR Doc. 78-22778 Filed 8-15-78; 8:45 am] 


[6740 02 ] 

[Docket No. RP73-3] 

TRANSCONTINENTAL GAS PIPE LINE CORP. 

Purchased Gat Cost Adjustments to Rates and 
Charges 

August 9, 1978. 

Take notice that Transcontinental 
Gas Pipe Line Corp. (Transco) on 
August 1, 1978, tendered for filing cer¬ 
tain revised tariff sheets to its FERC 
Gas Tariff, Second Revised Volume 
No. 1 to become effective September 1 
and September 2, 1978. Pursuant to 
the purchased gas adjustment clause 
(PGA clause) contained in its tariff, 
Transco proposes to increase its rates 
to reflect the net effect of a current 
purchased gas cost increase and a de¬ 
ferred adjustment increase. 

Transco states that the tariff sheets 
included in appendix A, section 1, are 
proposed to be effective September 1, 
1978, without suspension, and reflect 
an increase of 17.2 cents per dekath- 
erm (dt) in the commodity or delivery 
charge in its C. G, OG, E, PS, S-2, and 
ACQ rate schedules. This increase con¬ 
sists of (1) 13.9 cents per dt represent¬ 
ing increased current gas costs; and (2) 
a net increase of 3.3 cents per dt in the 
deferred adjustment. The latter in¬ 
crease excludes Transco's recovery of 
that portion of costs in the unreco¬ 
vered purchased gas cost account 
(FERC account No. 191) representing 
emergency purchases at rates in excess 
of the levels prescribed by Commission 
opinion 770-A. 

Transco further states that the 
tariff sheets included in appendix A, 
section 2, are proposed to be effective 
September 2, 1978. subject to refund, 
and reflect an additional increase in 
the deferred adjustment of 3.5 cents 
per dt in the affected rate schedules 
referred to hereinabove. This addition¬ 
al increase in the deferred adjustment 
provides for full recovery of the bal¬ 
ance of Transco's unrecovered pur¬ 
chased gas cost account (FERC ac¬ 
count No. 191) including the portion 
thereof representing emergency pur¬ 
chases at rates in excess of the levels 
prescribed in Commission opinion 770- 
A. 

The company states that copies of 
the filing have been mailed to each of 
its jurisdictional customers and inter¬ 
ested State Commissions. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis- 
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sion, 825 North Capitol Street NE., 
Washington. D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission’s rules of practice and proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before August 25. 1978. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc. 78-22779 Piled 8-15-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. CP78-33] 

TRANSCONTINENTAL GAS PIPE LINE CORP. 

Amendment to Application 

August 9, 1978. 

Take notice that on July 19, 1978, 
Trancontinental Gas Pipe Line Corp. 
(applicant), P.O. Box 1396, Houston, 
Tex. 77001, filed in docket No. CP78- 
33 an amendment to its application 
filed in the instant docket pursuant to 
section 7(c) of the Natural Gas Act 
and section 2.79 of the Commission 
general policy and interpretations so 
as to provide for the transportation of 
gas from an additional source and to 
increase the proposed transportation 
volumes from 1,200 Mcf per day to 
1,400 Mcf per day, all as more fully set 
forth in the amendment on file with 
the Commission and open to public in¬ 
spection. 

In its original application filed in the 
instant docket applicant requests au¬ 
thorization to transport on an inter¬ 
ruptible basis pursuant to an agree¬ 
ment dated October 6, 1977, among ap¬ 
plicant, Gypsum and Danville, up to 
1,200 Mcf of natural gas per day for 
United States Gypsum Co. (Gypsum), 
an existing industrial customer of the 
city of Danville. Va. (Danville), one of 
applicant’s resale customers served 
under rate schedule CD-2. It is stated 
that applicant commenced transporta¬ 
tion of gas, pursuant to a temporary 
certificate, purchased by Gypsum 
from production of Pollution Control 
Systems, Inc., d.b.a. PCSI (PCSI), in 
the B.M. Odom well No. 1, Cameron 
Parish, La., which gas applicant re¬ 
ceived in said Parish and delivers said 
gas (less 3.8 percent as makeup for 
compressor fuel and line loss) to Dan¬ 
ville for ultimate delivery to Gypsum’s 
Danville. Va., facility. 

Applicant indicates that declining 
deliverability of the D.M. Odom well 
No. 1 to a level of approximately 900 


Mcf per day, as well as the expressed 
need of Gypsum for an additional 200 
Mcf per day for high priority usage, 
has forced Gypsum to enter into a new 
contract with PCSI for the purchase 
of up to 500 Mcf of additional gas per 
day from the Sweeney No. D-l well in 
Acadia Parish, La. Gypsum would ar¬ 
range to have this additional gas 
supply delivered to applicant at a mu- 
tally agreeable point on applicant’s 
system in Acadia Parish, it is stated. It 
is indicated that authorization for an 
increase of 200 Mcf in the maximum 
daily quantity deliverable is requested 
herein, bringing the total transporta¬ 
tion volume to 1,400 Mcf per day. Ap¬ 
plicant states that the transportation 
of this supplemental gas supply from 
the new PCSI source would continue 
for the balance of the term authorized 
by the temporary certificate issued 
October 31, 1977, in this proceeding. 

Any person desiring to be heard or 
to make any protest with reference to 
said amendment should on or before 
August 31, 1978, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s rules of practice and procedure 
(18 CFR 1.8 or 1.10) and the regula¬ 
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter¬ 
vene in accordance with the Commis¬ 
sion’s rules. All persons who have 
heretofore filed need not file again. 

Lois D. Cashell, 
Acting Secretary. 

(FR Doc. 78-22938 Filed 8-15-78; 8:45 am] 


[ 6740 - 02 ] 

(Docket No. ER77-313] 

UNION LIGHT, HEAT A POWER CO. 

Certification of Settlement Agreement 

August 8, 1978. 

Take notice that Presiding Adminis¬ 
trative Law Judge Sherman P. Kim¬ 
ball on July 10. 1978, certified to the 
Commission a settlement agreement, 
dated May 12, 1978, in the above-noted 
docket, entered into by Union Light. 
Heat & Power Co. and the city of Wil- 
liamstown, Ky. 

Any person desiring to be heard or 
to protest said filing should file a pro¬ 
test with the Federal Energy Regula¬ 
tory Commission, 825 North Capitol 
Street NE., Washington. D.C. 20426, in 
accordance with sections 1.8 and 1.10 


of the Commission’s rules of practice 
and procedure (18 CFR 1.8, 1.10). All 
such petitions or protests should be 
filed on or before August 18. 1978. Pro¬ 
tests will be considered by the Com¬ 
mission in determining the appropri¬ 
ate parties to the proceeding. Copies 
of this filing are on file with the Com¬ 
mission and are available for public in¬ 
spection* 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc 78-22939 Filed 8-15-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. CI78-968] 

UNITED GAS PIPE LINE CO. 

Petition for Declaratory Order 

August 9, 1978. 

Take notice that on July 5, 1978, 
United Gas Pipe Line Co. (petitioner), 
P.O. Box 1478, Houston. Tex. 70071, 
filed in docket No. CI78-968, a petition 
for declaratory order pursuant to sec¬ 
tion 1.7(c) of the Commission’s rules 
of practice and procedure (18 CFR 
§ 1.7(c)). 

Petitioner, a natural gas company, 
states that Sun Oil Co. (Sun) and Con¬ 
tinental Oil Co. (Continental) lost cer¬ 
tain leases committed to United by 
their respective predecessors and that 
Exchange Oil & Gas Corp. (Exchange) 
has acquired an interest in leases on 
lands formerly subject to the leases 
owned by Sun and Continental which 
had been terminated. Further peti¬ 
tioner states that Exchange is drilling 
a second well on a tract which is part 
of the acreage once leased by Sun and 
Continental. Petitioner claims entitle¬ 
ment to the delivery of gas from these 
lands previously leased to Sun and 
Continental based on State of Califor¬ 
nia v. Southland Royalty Company , 
- U.S. - United states that Ex¬ 
change contends the case cited is inap¬ 
plicable and it is making other ar¬ 
rangements for the disposition of the 
gas without delay. 

Petitioner prays for a declaratory 
order after hearing and an interim 
order prohibiting Exchange from deli¬ 
vering its interest in gas produced 
from the subject leases to any party 
other than petitioner pending a final 
determination of whether the gas is 
committed to petitioner. 

Any person desiring to be heard or 
to make any protest in reference to 
said petition should on or before 
August 31, 1978, file with the Federal 
Energy Regulatory Commission. 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s rules of practice and procedure 
(18 CPU 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri- 
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ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Any party wishing 
to become a party to a proceeding, or 
to participate as a party in any hear¬ 
ing therein, must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission's rules. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc. 78-22780 Filed 8-15-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. RP77-64] 

VALLEY GAS TRANSMISSION, INC 
Refund Report 

August 9.1978. 

Take notice that on August 2, 1978, 
Valley Gas Transmission, Inc. (Valley) 
filed a refund report in docket No. 
RP77-64. Valley states that it reflect¬ 
ed refunds in its June 16, 1978 billing 
pursuant to the settlement agreement 
approved by the Commission on May 
1. 1978. 

Any person wishing to do so may 
submit comments in writing concern¬ 
ing Valley's refund report. All such 
comments should be filed with or 
mailed to the Federal Energy Regula¬ 
tory Commission, 825 North Capitol 
Street NE., Washington, D.C. 20426, 
on or before August 23, 1978. Copies of 
the report are on file with the Com¬ 
mission and are available for public in¬ 
spection. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc. 78-22781 Filed 8-15-78; 8:45 am] 
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[Docket No. ER78-512] 

WISCONSIN ELECTRIC POWER CO. 

Proposed Changes in Rates 

August 8, 1978. 

Take notice that Wisconsin Electric 
Power Co. on July 28, 1978, tendered 
for filing proposed changes in its rates 
and charges for sales-for-resale service 
to 18 municipal customers, one pri¬ 
vately owned electric system customer 
and two rural electric cooperative cus¬ 
tomers, as embodied in the company’s 
proposed revised rate schedules 15, 16, 
17, 18, 19, 20, 21. 22, 23. 24, 35, 36, 37, 
38, 39. 40, 41. 42, 43, 44, and 48. The 
proposed changes, requested to 
become effective on September 1, 
1978, would increase revenues from ju¬ 
risdictional sales and service by 
$1,962,379 based on the calendar year 
1978, according to the company. 

The company states that the pro¬ 
posed increase in rates for service to 
its wholesale customers is intended 
primarily to increase the rate of 


return to an adequate level and to re¬ 
flect the inclusion in rate base of sig¬ 
nificant amounts of pollution control 
equipment investment. 

Copies of the applicable portions of 
the filing have been served upon the 
company’s jurisdictional customers. 
Copies have also been mailed to the 
Michigan Public Service Commission 
and the Public Service Commission of 
Wisconsin. 

Any person desiring to be heard or 
to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com¬ 
mission, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission's rules of practice and proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before August 18, 1978. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken but will not serve to make 
protestants parties to the proceeding. 
Copies of this application are on file 
with the Commission and are available 
for public inspection. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc. 78-22782 Filed 8-15-78; 8:45 am] 
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[Docket No. RI77-25] 

WOODS EXPLORATION & PRODUCING CO., ET 
AL 

Amended Pefition for Special Relief 

August 9, 1978. 

Take notice that on January 10. 
1977, as amended June 23. 1978. 

Woods Exploration & Producing Co., 
et al. (Woods, et al.), 1600 C & I Build¬ 
ing, Houston, Tex. 77002, filed on 
behalf of itself and other petitioners 
named therein a petition for special 
relief, pursuant to §2.76 of the Com¬ 
mission's statements of policy and in¬ 
terpretations and order No. 551, cover¬ 
ing certain sales from six wells in the 
East Bernard Field, Wharton County, 
Tex. to Tennessee Gas Pipeline Co. 
under a contract dated April 18, 1960, 
as amended on February 6, 1976. 

Woods, et al. seek to increase the ap¬ 
plicable total rate to 79.828 cents per 
Mcf at 14.65 psia in order to permit 
working interest owners to prolong the 
productive life on these wells through 
remedial work of various kinds. 

The June 23, 1978 amendment was 
filed to increase the requested special 
relief rate of 62.79 to 79.828 to recover 
additional compression costs which 
the petitioners have incurred in at¬ 
tempting to prolong the life of the 
subject wells. The sales of natural gas 
are currently being made under an 


FPC small producer certificate, issued 
in docket No. CS71-270. 

Woods, et al. urge the Commission 
to omit the intermediate decision pro¬ 
cedure and waive oral hearing and the 
right to file exceptions, but reserve 
the right to file a motion for hearing. 

Any person desiring to be heard or 
to make any protest with rference to 
said petition should on or before 
August 31, 1978, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s lules of practice and procedure 
(18 CFR 1.8 or 1.10), All protests filed 
with the Commission will be consid¬ 
ered by it in determining the apro- 
priate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Any party wishing 
to become a party to a proceeding, or 
to participate as a party in any hear¬ 
ing therein, must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission^ rules. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc. 78-22940 FUed 8-15-78; 8:45 am] 
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ENVIRONMENTAL PROTECTION 
AGENCY 

REGION VIII 
PSD Permit Denial 

Notice is hereby given that, by letter 
dated June 12, 1978, the Environmen¬ 
tal Protection Agency, Region VIII, 
did deny the application of Montana 
Power Co. for a prevention of signifi¬ 
cant deterioration (PSD) permit to 
construct Colstrip units 3 and 4. 
Region VIII determined that Colstrip 
units 3 and 4, as planned, would vio¬ 
late more than once per year both the 
3-hour and 24-hour class I sulfur diox¬ 
ide (SO a ) air quality increments on the 
Northern Cheyenne Indian Reserva¬ 
tion. This determination required 
denial of the application pursuant to 
40 CFR 52.21(d). This PSD permit ap¬ 
plication denial is reviewable under 
section 307(b)(1) of the Clean Air Act 
only in the Court of Appeals for the 
Ninth Circuit. A petition for review 
must be filed on or before October 16, 
1978. 

Dated: August 8, 1978. 

Alan Merson, 

Regional Administrator ; Envi¬ 
ronmental Protection Agency , 
Region VIII. 

[FR Doc. 78-22742 Filed 8-15-78; 8:45 am] 
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CFRL 947-8] 

RESOURCE CONSERVATION AND RECOVERY 
ACT OF 1976 

Public Meeting 

This notice announces a meeting to 
discuss EPA’s proposed schedule for 
rulemaking under the Resource Con¬ 
servation and Recovery Act of 1976 
(RCRA) and to inform the public 
about the notices Qf citizen suit re¬ 
ceived by EPA. 

Date: September 15, 1978. 

Time: 1 p.m. to 5 p.m. 

Place: Room M2117. Environmental Protec¬ 
tion Agency, 401 M Street SW., Washing¬ 
ton. D.C. 20460. 

Four environmental groups (Public 
Citizen Litigation Group, Environmen¬ 
tal Defense Fund, Environmental 
Action, and Citizens for a Better Envi¬ 
ronment) have notified the Environ¬ 
mental Protection Agency pursuant to 
section 7002(c) of RCRA and 40 CFR 
part 254 of their intention to com¬ 
mence legal actions against the agency 
for failure to promulgate certain regu¬ 
lations under RCRA. Members of 
EPA’s Office of Solid Waste met with 
representatives of the environmental 
groups on August 7, 1978, to discuss 
the status of the regulations. 

The sections of RCRA which may 
become the subject of one or more citi¬ 
zen suits are: 

Section 1008—Solid waste management 
guidelines. 

Section 3001—Hazardous waste criteria and 
identification. 

Section 3002—Standards for generators of 
hazardous waste. 

Section 3003—Standards for transporters of 
hazardous waste. 

Section 3004—Standards for hazardous 
waste storage, treatment and disposal fa¬ 
cilities. 

Section 3005—Regulations for permits for 
hazardous waste facilities. 

Section 3006—State hazardous waste pro¬ 
grams. 

Section 3010—System for notification by 
hazardous waste generators, transporters 
and facility owners/operators. 

Section 4002(b)—Guidelines for develop¬ 
ment of State solid waste management 
Section 4004(a)—Criteria for classification 
of disposal facilities. 

The primary purpose of the Septem¬ 
ber 15 meeting is to inform the public 
of the status of the ongoing work on 
RCRA and the notices of citizen suit 
as well as to solicit public comment on 
EPA’s proposed schedule. Representa¬ 
tives of the Office of Solid Waste will 
explain briefly the work which has 
been done to date and the major 
policy decisions which have been made 
by the Agency as a result of the public 
comments received on the draft and 
proposed regulations. They will then 
present EPA’s proposed schedule for 
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promulgation of the regulations and 
discuss the status of the notices of citi¬ 
zen suit filed by the environmental 
groups. 

For further information and for 
copies of the proposed schedules and 
copies of the notices of citizen suit, 
contact: Chris Marshall, Public Par¬ 
ticipation Officer (WH-562), U.S. Envi¬ 
ronmental Protection Agency. 401 M 
Street SW., Washington, D.C. 20460, 
202-755-9159. 

Dated: August 11, 1978. 

Steffen W. Plehn, 
Deputy Assistant Administrator 
for Solid Waste. 

CFR Doc. 78-22956 Filed 8-15-78; 8:45 am] 
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CFRL 947-7] 

STATE OF INDIANA 

Request for Authority to Issue Permits to 
Federal Facilities 

On October 18, 1972, Congress 

passed the Federal Water Pollution 
Control Act Amendments of 1972 (33 
U.S.C. 1251-1376, Supp. 1973; herein¬ 
after the “Act”). This legislation es¬ 
tablished the National Pollutant Dis¬ 
charge Elimination System (NPDES) 
permit program, under which the Ad¬ 
ministrator of the U.S. Environmental 
Protection Agency (U.S. EPA) or an 
approved State may issue permits to 
municipal, industrial, and agricultural 
entities to control the discharge of 
pollutants into navigable waters. 
Under section 402(b) of the Act. and 
after a public hearing, Indiana was 
given authority on January 1, 1975, to 
issue NPDES permits to all point 
source discharges except for Federal 
facilities. At that time. Federal law 
precluded States from issuing permits 
to Federal facilities and this responsi¬ 
bility was retained by U.S. EPA. 

On December 27, 1977. the Act. 
which is now popularly known as the 
Clean Water Act (CWA), was amend¬ 
ed. The recent amendments to the Act 
have significantly changed the regula¬ 
tory relationship of States to Federal 
facilities. First, section 313 of the Act 
w r as substantially amended to provide 
that Federal facilities must comply 
with substantive and procedural re¬ 
quirements of State law regarding the 
control of water pollution including 
State permits. Second, Federal permits 
to Federal agencies now require State 
certification under section 401. Under 
the CWA amendments. States may 
now be authorized to issue NPDES 
permits to Federal facilities. Only ap¬ 
proved NPDES States can issue sec¬ 
tion 402 permits. Where a nonap- 
proved State issues a State permit to a 
Federal facility, the U.S. EPA will con¬ 
tinue to issue an EPA permit in the 
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same manner as any other NPDES 
permit. 

Accordingly, all NPDES programs 
approved before the 1977 amendments 
must be modified, including the 
memoranda of agreement, to reflect 
the States’ new authority to issue and 
enforce Federal facilities permits. As 
part of this modification, the State 
has been asked to submit a statement 
that the laws of the State provide ade¬ 
quate authority for issuance of per¬ 
mits to Federal facilities and to carry 
out the reporting, monitoring, inspec¬ 
tion, and entry authorities of the 
NPDES permit program. NPDES pro¬ 
gram modifications are subject to 
public notice and opportunity for 
public comment and must be approved 
by the Administrator, U.S. EPA. 

In an April 18. 1978, letter, Mr. Oral 
H. Hert, technical secretary, Indiana 
Stream Pollution Control Board, re¬ 
quested authority to issue permits to 
Federal Facilities, and included a 
signed revision to the memorandum of 
agreement worked out with the re¬ 
gional office. U.S. EPA Regional coun¬ 
sel has reviewed information submit¬ 
ted by the State and has determined 
that Indiana has authority to issue 
NPDES permits to Federal facilities. 
Prior to making a final recommenda¬ 
tion to the Administrator, U.S. EPA, 
the Regional Administrator, region V, 
is providing opportunity for public 
comment on the State of Indiana re¬ 
quest. Any interested person may com¬ 
ment upon the State request by writ¬ 
ing to the U.S. EPA Region V Office, 
230 South Dearborn Street. Chicago. 
Ill. 60604, Attention: Permit Branch. 
Such comments will be made available 
to the public for inspection and copy¬ 
ing. All comments or objections re¬ 
ceived by September 15, 1978, will be 
considered by U.S. EPA before taking 
final action on the Indiana request for 
authority to issue permits to Federal 
facilities. 

The State’s request, related docu¬ 
ments, and all comments received are 
on file and may be inspected and 
copied (at 20 cents per page) at the 
U.S. EPA Region V Office, in Chicago. 

Copies of this notice are available 
upon request from the Enforcement 
Division of U.S. EPA, region V, by con¬ 
tacting Dorothy A. Price. Public 
Notice Clerk, 312-353-2105, at the 
above address. 

Valdas V. Adamkus, 
Acting Regional Administrator. 

August 8. 1978. 

[FR Doc. 78-22957 Filed 8-15-78; 8:45 am] 
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[FRL 947-1) 

SAFE DRINKING WATER ACT 
Review of Variances and Exemptions 

Notice is hereby given that pursuant 
to sections 1415(a)(1)(F) and 1416(d) 
of the Safe Drinking Water Act the 
Environmental Protection Agency pro¬ 
poses to conduct comprehensive re¬ 
views of all variances and exemptions 
granted during the period June 24, 
1977, to June 23, 1978, by the Con¬ 
necticut Department of Health and 
the Maine Department of Human Ser¬ 
vices. 

Data and other information respect¬ 
ing the variances and exemptions to 
be reviewed and other information 
concerning new scientific matters 
bearing on such variances and exemp¬ 
tions are available for inspection 
during the review period at the follow¬ 
ing locations: 

Connecticut Department of Health, Envi¬ 
ronmental Health Services Division, 
Water Supplies Section, 79 Elm Street, 
Hartford, Conn. 06115. 

Maine Department of Human Services, 
Drinking Water Program, State House, 
Augusta, Maine 04333. 

Anyone wanting to submit com¬ 
ments or information on the variances 
or exemptions being reviewed and/or 
on the need for continuing them 
should address their comments to: Mr. 
Floyd B. Taylor, Chief, Water Supply 
Branch, Environmental Protection 
Agency, JFK Federal Building, 
Boston. Mass. 02203. 

Comments must be received before 
September 15, 1978, to be usable in 
evaluating the variances and exemp¬ 
tions issued prior to June 24, 1978. 

Upon completion of this comprehen¬ 
sive review, EPA shall publish in the 
Federal Register the review results 
together with findings relating to com¬ 
ments received in connection with 
such review. 

Dated: August 8,1978. 

William R. Adams, Jr., 
Regional Administrator: 
[FR Doc. 78-22741 Filed 8-15-78; 8:45 am) 
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FEDERAL COMMUNICATIONS 
COMMISSION 

[BC Docket No. 78-238; File No. BPCT- 
4961) 

CENTRAL ALABAMA BROADCASTERS, INC. 
(WSLA-TV) 

Memorandum Opinion and Order 

Adopted: July 27, 1978. 

Released: August 10, 1978. 


By the Commission. 

1. The Commission has before it for 
consideration the above-captioned ap¬ 
plication of Central Alabama Broad¬ 
casters, Inc., licensee of television sta¬ 
tion WSLA-TV, channel 8, Selma, Ala. 
(CBS), requesting a construction 
permit to make a major change in the 
authorized facilities of station WSLA- 
TV. The application seeks authority to 
change site from the present location 
on Land Line Road (3 miles west of 
Selma) to a point approximately 28 
miles southeast of Selma, near Hayne- 
ville, Ala., and 26 miles from Mont¬ 
gomery; to increase effective radiated 
visual power from 25.1 kW to 316 kW; 
and to increase antenna height above 
average terrain from 360 feet to 1,716 
feet. Before the Commission also is a 
petition to deny, filed March 7. 1977, 
by WCOV, Inc., licensee of UHF sta¬ 
tion WCOV-TV, channel 20, Mont¬ 
gomery. Ala. (CBS), 1 and various relat¬ 
ed pleadings. 

2. Petitioner claims standing as a 
“party in interest within the meaning 
of section 309(d) of the Communica¬ 
tions Act of 1934, as amended, on the 
grounds that, because Montgomery 
would be within the proposed princi¬ 
pal city contour of WSLA-TV, the two 
stations would compete for audience 
and revenues and operation of WSLA- 
TV as proposed would inflict economic 
injury on petitioner. We find that peti¬ 
tioner has standing. Federal Commu¬ 
nications Commission v. Sanders 
Brothers Radio Station, 309 U.S. 470, 
60 S. Ct. 693, 9 RR 2008 (1940). 

3. Petitioner raises numerous ques¬ 
tions with respect to the proposal, the 
first of which is the allegation that 
the proposed operation would consti¬ 
tute a de facto reallocation of channel 
8 from Selma to Montgomery. It is al¬ 
leged that station WSLA-TV would, 
operating as proposed, encompass 
Montgomery within its predicted city 
grade contour; that the site would be 
28 miles from Selma and 26 miles from 
Montgomery; and that there would be 
a reduction of signal strength in 
Selma. To effect a de facto realloca¬ 
tion, however, much more must be 
shown. De facto reallocation requires 
that there be an element of removal of 
the channel from one city and an ef¬ 
fective use in another city; there can 
be no reallocation if either element is 
missing. Great Trails Broadcasting 
Corp., 59 FCC 2d 916, 37 RR 2d 708 
(1976); D & B Broadcasting Co., Inc. 


‘Pleadings in support of the petition to 
deny were filed by four CBS-affiliated sta¬ 
tions in the area where there would be in¬ 
creased overlap of their contours by the 
WSLA—TV, proposal. A petition to deny 
was also filed by Montgomery Independent 
Telecasters, Inc., licensee of station WKAB- 
TV, channel 32, Montgomery, Ala. (ABC), 
which simply says that it supports and 
agrees with all that is said in the WCOV pe¬ 
tition. 


(KDAB), FCC 78-91, released February 
28, 1978, 42 RR 2d 589. Here, there is 
no claim that WSLA-TV will no longer 
provide city grade service to any part 
of Selma; it is not claimed that the 
transmitter will be substantially closer 
to Montgomery than to Selma nor 
that the main studio will be removed 
from Selma to Montgomery; it is not 
claimed that Montgomery will receive 
a stronger signal than Selma. In brief, 
both essential elements are missing. 
We hold, therefore, that there would 
be no de facto reallocation. 

4. Petitioner contended that the pro¬ 
posal was in violation of section 73.636 
of our rules (“duopoly”) because there 
would be substantial overlap of the 
WSLA-TV predicted grade B contour 
and the predicted grade A contour of 
station WYEA-TV, Columbus, Ga., in 
which the principals of Central Ala¬ 
bama Broadcasters had ownership in¬ 
terests. There were also directors and 
officers in common. On February 3, 
1978, the Commission granted the ap¬ 
plication (BTC-8492) for transfer of 
control of Eagle Broadcasting Co., li¬ 
censee of station WYEA-TV, so that 
all cross-interests of the principals of 
Central Alamaba were eliminated. The 
transfer of control was consummated 
March 1, 1978. The “duoploy” ques¬ 
tion is, therefore, moot. 

5. Petitioner alleges that it cannot 
be determined that the applicant is fi¬ 
nancially qualified because the appli¬ 
cant has not itemized its first year op¬ 
erating costs as required by section III, 
page 2, paragraph 1(b) of the applica¬ 
tion form. The applicant, however, is 
not required to itemize its estimate of 
first year operating costs because the 
requirement in the application form to 
which petitioner refers is specifically 
limited to applications for new sta¬ 
tions and is inapplicable, for obvious 
reasons, to existing, operating stations. 
The applicant is financially qualified. 
It requires approximately $1,354,000 
to construct and operate for 3 months. 
To meet these costs, the applicant has 
shown the availability of bank loans 
totaling $1,915,000 and valid stock sub¬ 
scriptions of $300,000, for a total of 
$2,215,000. After making provision for 
the excess of current liabilities over 
current and liquid assets and addition¬ 
al interest items, the applicant has 
available approximately $2,072,000 
without regard to any possible profits. 

6. Petitioner contends that there is a 
likelihood that if this application is 
granted. WCOV’s affiliation with CBS 
might be in jeopardy. This conclusion 
is based partly on the fact that 
WSLA-TV indicates that it expects a 
CBS affiliation and partly on corre¬ 
spondence with CBS in which CBS 
has been largely noncommittal. The 
possible loss of a network affiliation is 
not a factor which we would be bound 
to consider on independent grounds 
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unless it can be shown that it would 
result in a loss of the network's pro¬ 
grams to a significant segment of the 
public. It is, however, a factor to be 
considered in connection with possible 
economic impact by a VHP station on 
a UHF station and we will address 
that subject presently. 

7. The major problem which we per¬ 
ceive in this proposal is whether the 
proposed operation would have a sig¬ 
nificant adverse impact on WCOV-TV 
and the other UHF stations in the 
area. The proposed WSLA-TV grade B 
contour would wholly encompass 
WCOV-TV's present predicted grade B 
contour and WSLA-TV would, for the 
first time, encompass Montgomery 
with a principal city contour. Overlap 
of the predicted grade B contour of 
WSLA-TV with the predicted grade B 
contours of UHF stations WBMG-TV, 
Birmingham; WCFT-TV, Tuscaloosa; 
WKRG-TV, Mobile; and WTOK-TV, 
Meridian, Miss, (all CBS affiliates), 
and WKAB-TV, channel 32, Mont¬ 
gomery. would be significantly in¬ 
creased. The 1970 population of Selma 
was 27,379, while the 1970 population 
of Montgomery was 133,386, so that 
the attraction of Montgomery for a 
Selma station is apparent. There is 
some indication that WCOV’s CBS af¬ 
filiation could be endangered, and 
while this is far from certain, the loss 
of its affiliation could signal the even¬ 
tual demise of this station. The appli¬ 
cant contends that this is not a case of 
a profitable and dominant VHF sta¬ 
tion intruding on a struggling UHF 
station but, rather, one where the 
UHF station is profitable and the VHF 
station is struggling for its survival. 
The applicant insists that it must im¬ 
prove its facilities if it is to survive. 

8. We think that this situation is one 
which requires exploration in the con¬ 
text of a hearing where the parties 
will have a full opportunity to estab¬ 
lish whether the impact on stations 
WCOV-TV and WKAB-TV would be 
such as to result in injury to the 
public interest. Certainly the appli¬ 
cant should have the opportunity to 
make the type of showing which we 
stated in WFMY Television Corp., 69 
FCC 2d 1010 (1976) would be required 
to justify improvement in a VHF fa¬ 
cility where facts have been offered to 
indicate that there would be adverse 
impact on the ability of an existing 
UHF station to compete. At the same 
time, of course, the petitioner, whose 
burden it is to make a prima facie case 
that grant of the application would be 
inconsistent with the public interest, 
must have the opportunity to prove 
that the impact would be of sufficient 
magnitude to outweigh the benefits to 
the public which would accrue from 
the improvement of the VHF facility. 
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We conclude, therefore, that a hearing 
is required. 

9. Our decision to designate the ap¬ 
plication for hearing is based upon the 
prima facie showing of harm made by 
WCOV-TV, consistent with the stand¬ 
ards we established in WFMY, supra. 
Among the data submitted is a study 
by Herschel Shosteck Associates 
which concludes that WCOV-TV may 
lose from 19 to 34 percent of its 
viewership of WSLA-TV begins oper¬ 
ations as proposed. There is also a 
commercial rate study of WCOV-TV’s 
operation which indicates that a sig¬ 
nificant loss of viewership would 
result in a substantial loss of advertis¬ 
ing support. WCOV-TV financial data 
shows that 1976 was its first profitable 
year in a decade. WCOV-TV’s conclu¬ 
sions are disputed; we do not here pass 
upon their validity, but we merely 
hold that a prima facie case has been 
made sufficient to warrant designation 
for hearing. 

10. Subsequent to the deadline date 
for the filing of petitions to deny 
(March 7, 1977), petitioner filed a sup¬ 
plement to its petition to deny. There 
followed numerous pleadings of var¬ 
ious types, only one of which 2 was au¬ 
thorized under our rules. It is precisely 
to prevent a proliferation of pleadings 
that our rules limit the number of 
pleadings which may be filed and pro¬ 
vide that additional pleadings may be 
filed only with our specific authoriza¬ 
tion. With the exception of the AMST 
informal objections and responses 
thereto, to which no time limits are 
applicable, none of the pleadings are 
authorized. We have determined that 
none raised significant public interest 
questions which require our considera¬ 
tion 3 and we therefore decline to au¬ 
thorize or consider them. 

11. For the reasons stated, we are 
unable to make the statutory finding 
that a grant of the application would 
serve the public interest, convenience 
and necessity and we are of the opin¬ 
ion that the application must be desig¬ 
nated for hearing on the issues speci¬ 
fied below. 

12. Accordingly, pursuant to section 
309(e) of the Communications Act of 
1934, as amended, It is ordered. That 
the above-captioned application of 
Central Alabama Broadcasters, Inc., is 


*The Association of Maximum Service 
Telecasters (AMST) filed informal objec¬ 
tions pursuant to section 1.587 of the rules, 
relating to shortspacing, on May 27. 1977. 
These objections are moot because the ap¬ 
plicant amended to eliminate the problem. 

’Many of the unauthorized pleadings 
relate to allegedly improper ex parte com¬ 
munications, but because the communica¬ 
tions were filed in the proceeding and 
served upon counsel for all interested par¬ 
ties, they are not prohibited ex parte com¬ 
munications. 
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designated for hearing at a time and 
place and before an administrative law 
judge to be specified in a subsequent 
order, upon the following issues: 

1. To determine whether a grant of the 
application would impair the ability of au¬ 
thorized UHF television stations in the area 
to compete effectively or would jeopardize, 
in whole or in part, the continuation of exist¬ 
ing UHF television service. 

2. To determine, in the light of evidence 
adduced pursuant to issue 1, whether the 
benefits to the public of operation of station 
WSLA-TV as proposed would outweigh any 
detrimental effects. 

3. To determine, in the light of the evi¬ 
dence adduced pursuant to the foregoing is¬ 
sues. whether a grant or the application 
would serve the public Interest, convenience 
and necessity. 

13. It is further ordered. That 
WCOV, Inc.; Birmingham Television 
Corp., licensee of station WBMG-TV. 
Birmingham, Ala.; Chapman Televi¬ 
sion . of Tuscaloosa, Inc., licensee of 
station WCFT-TV, Tuscaloosa, Ala.; 
WKRG-TV, Inc., licensee of station 
WKRG-TV, Mobile, Ala.; Southern 
Television Corp., licensee of station 
WTOK-TV, Meridian, Miss., and 
Montgomery Independent Telecasters. 
Inc., licensee of station WKAB-TV, 
Montgomery, Ala., are made parties 
respondent in this proceeding. 

14. It is further ordered. That the 
burden of proceeding with the intro¬ 
duction of evidence and the burden of 
proof on issue 1 shall be upon the par¬ 
ties respondent and the burden of pro¬ 
ceeding with the introduction of evi¬ 
dence and the burden of proof on all 
other issues shall be upon the appli¬ 
cant. 

15. It is further ordered. That, to 
avail themselves of the opportunity to 
be heard, the applicant and the par¬ 
ties respondent herein, pursuant to 
section 1.221(c) of the Commission's 
rules, in person or by attorney, shall, 
within twenty (20) days of the mailing 
of this order, file with the Commis¬ 
sion, in triplicate, a written appear¬ 
ance stating an intention to appear on 
the date fixed for the hearing and 
present evidence on the issues speci¬ 
fied in this order. 

16. It is further ordered. That the ap¬ 
plicant herein shall, pursuant to sec¬ 
tion 311(a)(2) of the Communications 
Act of 1934, as amended, and section 
1.594 of the Commission’s rules, give 
notice of the hearing within the time 
and in the manner prescribed in such 
rule, and shall advise the Commission 
of the publcation of such notice as re¬ 
quired by section 1.594(g) of the rules. 

Federal Communications 
Commission, 

William J. Tricarico, 
Secretary . 

[FR Doc. 78-22828 Filed 8-15-78; 8:45 am) 
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[ 4110 - 02 ] 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Office of Education 

NATIONAL ADVISORY COMMITTEE ON BLACK 
HIGHER EDUCATION AND BLACK COLLEGES 
AND UNIVERSITIES 

Mooting 

An amendment of the Notice <FR 
Doc. 78-20647) that appeared in the 
Federal Register on July 26, 1978, on 
page 32332. The National Advisory 
Committee on Black Higher Education 
and Black Colleges and Universities 
will hold an additional meeting on 
September 11, 1978, from 7 p.m. to 9 
p.m. in the Recreation Room, Vivian 
Wilson Henderson Center, Clark Col¬ 
lege, 650 Fair Street SW., Atlanta, Ga. 
30314. 

Agency: National Advisory Committee on 
Black Higher Education and Black Col¬ 
leges and Universities. 

Action: Amendment to Notice (FR Doc. 78- 
20647, 43 FR 32332, July 26, 1978). 
Summary: This notice sets forth an amend¬ 
ment to the schedule of the meeting of 
the National Advisory Committee on 
Black Higher Education and Black Col¬ 
leges and Universities. An additional meet¬ 
ing is scheduled for September 11, 1978, 
from 7 p.m. to 9 p.m. 

Date: September 11,1978, 7 p.m. to 9 pm. 
Address: Recreation Room, Vivian Wilson 
Henderson Center, Clark College, 650 Fair 
Street SW., Atlanta, Ga. 30314. 

For Further Information Contact: Ms. Carol 
J. Smith, Program Delegate, National Ad¬ 
visory Committee on Black Higher Educa¬ 
tion and Black Colleges and Universities, 
Room 4913, ROB-3, 400 Maryland Avenue 
SW., Washington. D.C. 20202. Advisory 
Committee 202-245-2825 or 245-2352. 

Signed at Washington, D.C. on 
August 11, 1978. 

Carol J. Smith, 

Program Delegate, National Ad¬ 
visory Committee on Black 
Higher Education and Black 
Colleges and Universities . 

[FR Doc. 78-228 61 Filed 8-15-78; 8:45 ami 

[ 4110 - 89 ] 

Office of the Secretary 

CONTROL OF PAPERWORK 

Comments on Collection of Information and 
Data Acquisition Activity 

Pursuant to section 406(g)(2)(B), 
General Education Provisions Act, 
notice is hereby given as follows: 

The National Center for Education 
Statistics and the U.S. Office of Edu¬ 
cation have proposed collections of in¬ 
formation and data acquisition activi¬ 
ties which will request information 
from educational agencies or institu¬ 
tions. 

The purpose of publishing this 
notice in the Federal Register is to 


comply with paragraph (g)(2)(B) of 
the “Control of Paperwork” amend¬ 
ment which provides that each educa¬ 
tional agency or institution subject to 
a request under the collection of infor¬ 
mation and data acquisition activity 
and their representative organizations 
shall have an opportunity during a 30- 
day period before the transmittal of 
the request to the Director of the 
Office of Management and Budget, to 
comment to the Administrator of the 
National Center for Education Statis¬ 
tics on the collection of information 
and data acquisition activity. 

These data acquisition activ ities are 
subject to review by the HEW Educa¬ 
tion Data Acquisition Council and the 
Office of Management and Budget. 

Descriptions of the proposed collec¬ 
tions of information and data acquisi¬ 
tion activities follow below. 

Written comments on the proposed 
activities are invited. Comments 
should refer to the specific sponsoring 
agency and form number and must be 
received on or before September 15, 
1978 and should be addressed to Ad¬ 
ministrator, National Center for Edu¬ 
cation Statistics, Attn: Manager, Infor¬ 
mation Acquisition, Planning, and Uti¬ 
lization, Room 3001, 400 Maryland 
Avenue SW., Washington, D.C. 20202. 

Further information may be ob¬ 
tained from Elizabeth M. Proctor of 
the National Center for Education 
Statistics, 202-245-1022 

DATED: August 10,1978. 

Marie D. Eldridge, 
Administrator , 
National Center 
for Education Statistics . 

Description of a Proposed Collection of In¬ 
formation and Data Acquisition Activity 

1. Title of Proposed Activity 

Implementation of the National Vo¬ 
cational Education Data Reporting 
and Accounting System 

2. Agency/Bureau/Office 

National Center for Education Sta¬ 
tistics 

3. Agency Form Number 

NCES 2404, 2404-1, 2404-2, 2404-5, 
2404-6, 2404-7, 2404-8. 

4. Legislative Authority For This 
Activity 

“• ♦ • National Center for Educa¬ 
tion Statistics shall design, implement 
and operate this information system. 
This system shall include information 
resulting from the evaluations re¬ 
quired to be conducted by Sec. 112 
Pub. L. 94-482 and other information 
on vocational “(A) students (including 
information on their race and sex).” 
“(B) programs,” “(C) program com¬ 


pleters and leavers,” “(D) staff,” “(E) 
facilities, and (F) expenditures.” (Sec. 
161(a) of Pub. L. 94-482) 

5. Voluntary/Obligatory Nature of 

Response 

Obligatory 

6. How Information Collected Will 

Be Used 

All information collected will be 
used to operate the comprehensive vo¬ 
cational education data system man¬ 
dated by the statute cited above, to 
prepare the Commissioner’s Annual 
Report to Congress on the State of 
Vocational Education, and for plan¬ 
ning and monitoring vocational educa¬ 
tion programs at the Federal, State 
and local levels as mandated 

7. Data Acquisition Plan 

a. Method of collection: Mail. 

b. Time of collection: November 15, 
1979 (end of first reporting cycle). 

c. Frequency: Annually. 

8. Respondents 

a. Type: All States, outlying areas 
and District of Columbia. 

b. Number: 57. 

c. Estimated average man hours for 
respondent: 2150. 

a. Type: Former students. 

b. Number: 336,000. 

c. Estimated average man hours for 
respondent: 0.17. 

a. Type: Employers. 

b. Number: 75,000. 

c. Estimated average man hours for 
respondent: 0.07. 

9. Information to be Collected 

Unduplicated enrollments in occupa¬ 
tional preparation programs involved 
in VEDS follow-up activities by pro¬ 
gram for. Enrollment during the year 
by race/ethnic group by sex, level, 
adult-short term, special needs cooper¬ 
ative vocational education and student 
terminations. Unduplicated enroll¬ 
ments in other occupational prepara¬ 
tion and support programs not in¬ 
volved in VEDS follow-up activities by 
program for Enrollment during year 
by race/ethnic group by sex: level, 
adult-short terms, special needs, in¬ 
structional setting of handicapped stu¬ 
dents. Total number of instructional 
staff by program area assign ment by: 
Total head count and FTE (by sex), 
race/ethnic category. Total support 
and supervisory staff by race/ethnic 
category. Expenditures on vocational 
education by legislative purpose. 

Number of persons who benefitted 
from expenditures. Follow-up of com¬ 
pleters and leavers: Education and em¬ 
ployment status, employer and super¬ 
visor, job title and duties, job related¬ 
ness to training, current hourly salary, 
employer rating and training. Employ- 
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ment status of completers/leavers: by 
program, by racial/ethnic designation 
by sex and by handicapping condition. 

Field of employment and average 
salary of completers/leavers by pro¬ 
gram. 

Average employer ratings by pro¬ 
gram, by racial/ethnic designation by 
sex and by program level by comple¬ 
tion status. 

Description of a Proposed Collection of In¬ 
formation and Data Acquisition Activity 

1. Title of Proposed Activity 

Field Test January-March 1979 for 
“High School and Beyond/' a National 
Longitudinal Study. (Tryout of survey 
instruments and procedures for a base 
year 1980 survey of secondary school 
sophomores and seniors.) 

2. Agency/Bureau/Office 

National Center for Education Sta¬ 
tistics. 

3. Agency Form Number 

NCES 2408 series. 

4. Legislative Authority for This 
Activity 

Sec. 501. “The purpose of the Center 
shall be to collect and disseminate sta¬ 
tistics and other data related to educa¬ 
tion in the United States and in other 
nations. The Center shall— 

(1) collect, collate, and, from time to 
time, report full and complete statis¬ 
tics on the conditions of education in 
the United States; 

(2) conduct and publish reports on 
specialized analyses of the meaning 
and significance of such statistics; 

(3) assist State and local educational 
agencies in improving and automating 
their statistical and data collection ac¬ 
tivities; and 

(4) review and report on educational 
activities in foreign countries." 

(Pub. L. 93-380; 20 U.S.C. 1221e-l.) 

5. Voluntary/Obligatory Nature of 

Response 

Voluntary. 

6. How Information Collected Will 

Be Used 

Field test 1979 data will be used to 
evaluate and revise the survey proce¬ 
dures and instruments for use in the 
base-year 1980 survey of a national 
sample of secondary schools and stu¬ 
dents. 

Data to be obtained from the base- 
year 1980 survey will bear on such 
issues as quality of education, equality 
and diversity of educational opportu¬ 
nity, continuing education, and rela¬ 
tionships between education and 
career patterns. The data will be rele¬ 
vant to Federal policy concerns and 
will also be used by educational policy¬ 


makers at State and local levels. Indi¬ 
vidual States will have the opportuni¬ 
ty in 1980 to supplement the student 
sample within-State as may be needed 
to provide a stronger data base rele¬ 
vant to specific State concerns. 

7. Data Acquisition Plan 

a. Method of collection: Mail and/or 
personal interview. 

b. Time of collection: January- 
March 1979. 

c. Frequency: Single time. 

8. Respondents 

a. Type: Students, public secondary 
schools and nonpublic secondary 
schools. 

b. Number: Sample. 72 students in 
each of 43 public secondary schools; 72 
students in each of 5 nonpublic sec¬ 
ondary schools. 

c. Estimated average man-hours per 
respondent: Student questionaire: 1. 
Cognitive test: 1. 

a. Type: School administrators or su¬ 
pervisors. 

b. Number: Sample. 1 person in each 
of 43 public secondary schools; 1 
person in each of 5 nonpublic second¬ 
ary schools. 

c. Estimated average man-hours per 
respondent: School questionnaire: 1. 
Student's school record information 
form: 20 minutes for each of 72 stu¬ 
dents. 

a. Type: Teachers, secondary, full¬ 
time. 

b. Number: Sample. An average of 50 
teachers per school. 

c. Estimated average man-hours per 
respondent: 10 minutes. 

9. Information To Be Collected 

a. Student questionnaire: Current 
curricula; plans for future education, 
careers, and life activities; student 
background; attitudes and problems 
related to education and life plans. 

b. Cognitive test: Congnitive abilities 
relevant to academic and vocational 
success. 

c. School questionnaire: Characteris¬ 
tics of the school and its student body, 
curricula, professional staff, facilities, 
and student services; participation in 
Federal assistance programs. 

d. Student's school record informa¬ 
tion form: Summary of student tran¬ 
script. 

e. Teacher comments check-list: 
Questions on status and potential of 
the students in the sample. 

Description of a Proposed Collection of In¬ 
formation and Data Acquisition Activity 

1. Title of Proposed Activity 

Factors influencing non-traditional 
enrollments. 


2. Agency/Bureau/Office 

Office of Education, Bureau of Oc¬ 
cupational and Adult Education. 

3. Agency Form Number 

OE Form 664. 

4. Legislative Authority for this 

Activity 

“Section 171(a) Funds reserved to 
the Commissioner • • • shall be used 
primarily for contracts • • • for— 

(2) support of a national center for 
research in vocational education • • • 
which Center shall • • • 

(A) conduct applied research and de¬ 
velopment on problems of national sig¬ 
nificance in vocational education 
• • •*> 

(Pub. L. 94-482, title II. Section 202; 20 
U.S.C. 2401.) 

5. Voluntary/Obligatory Nature of 

Response 

Voluntary. 

6. How Information Collected Will 

Be Used 

The data collected through the use 
of this survey form, and its subsequent 
analysis, will be used to: 

(1) prepare a report entitled Factors 
Influencing Non-Traditional Vocation¬ 
al Program Choice by Pre-Vocational 
Students, and 

(2) further project work in the devel¬ 
opment of strategies and techniques 
for increasing non-traditional enroll¬ 
ments. 

7. Data Acquisition Plan 

a. Method of collection: Other (ad¬ 
ministered to groups). 

b. Time of collection: February to 
April. 1979. 

c. Frequency: Single time. 

8. Respondents 

a. Type: Students, public elemen¬ 
tary/secondary schools. 

b. Number: 1,200 (600 males. 600 fe¬ 
males). 

c. Estimated average man-hours per 
respondent: 0.5 hours. 

9. Information To Be Collected 

Five broad categories of information 
will be collected; these pertain to: (1) 
Individual student background infor¬ 
mation, (2) student family background 
information. (3) student attitudes 
toward and perceptions of school, (4) 
factors influencing student vocational 
choice, and (5) student educational 
and occupational plans. 

Individual student background infor¬ 
mation will include age, grade, sex, 
ethnic group, involvement in school 
organizations, childhood activities, and 
work and occupational familiarity. 
Student family background informa¬ 
tion will include questions on family 
size and composition, education and 
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activities of parents or heads of the 
household, and task activities of 
family members. 

The category pertaining to student 
attitudes toward and perception of 
school will include likes/dislikes about 
school, perceptions of difficulties in 
school, amount of learning taking 
place, and relevancy of school pro¬ 
grams to work preparation. The 
fourth category will contain questions 
on factors influencing choice of tradi¬ 
tional or non-traditional vocational 
education programs. 

The future plans category will solicit 
information on activities which facili¬ 
tate choosing an occupation, percep¬ 
tions of various occupations, desire for 
additional Information on non-tradi¬ 
tional occupations, persons influencing 
educational plans, and attitudes 
toward student educational plans. 
Description of a Proposed Collection of In¬ 
formation and Data Acquisition Activity 

1. Title of Proposed Activity 

Report on ESEA Title I Comparabil¬ 
ity Requirements (under Pub. L. 89-10, 
as amended by Pub. L. 91-230) 

2. Agency/Bureau/Office 

U.S. Office of Education/Bureau of 
Elementary and Secondary Educa¬ 
tion/Division of Education for the Dis¬ 
advantaged. 

3. Agency Form Number 

OE 4524. 

4. Legislative Authority for This 
Activity . 

Section 141(a)(3)(C) requires as a 
condition for State approval of a local 
educational agency's Title I program 
that: “State and local funds will be 
used in the district of such agency to 
provide services in project areas 
which, taken as a whole, are at least 
comparable to services being provided 
in areas in such district which are not 
receiving funds under this title • • •*' 
Section 142(a) of Title I provides that: 
Any State desiring to participate 
under this title • • • shall submit 
through its State educational agency 
to the Commissioner an application 
* * • which provides satisfactory as¬ 
surance • • • (3) that the State educa¬ 
tional agency will make to the Com¬ 
missioner • • • (B) such other reports 
as may be reasonably necessary to 
enable him to perform his duties 
under this title • • •" 

(Pub. L. 91-230, 20 U.S.C. 241e.) 

The ESEA title I regulations imple¬ 
menting the statutory requirements 
provide in 45 CFR 116a.26(n) as fol¬ 
lows: 

“State agency submissions . (1) By 
January 1 of each year, the State edu¬ 
cational agency shall submit to the 
Commissioner in such form as he shall 


prescribe, a copy of the comparability 
report for each local educational 
agency in the State which the Com¬ 
missioner has determined to be in a 
national sample of such agencies for 
that year • • • (4) Not later than April 
30, the State educational agency shall 
report to the Commissioner whether 
any noncomplying local educational 
agencies have come into oompliance, 
and if so, the State educational agency 
shall include revised reports for such 
local educational agencies reflecting 
such compliance.*' (45 CFR part 
116a.26.) 

5. Voluntary/Obligatory Nature of 

Response 

Required to obtain and maintain 
benefits. 

6. How information Collected Will 

Be Used 

State reports on the status of com¬ 
parability will be used by the Commis¬ 
sioner to evaluate the effectiveness of 
State educational agencies in securing 
the compliance of local educational 
agencies with the comparability re¬ 
quirements in 45 CFR part 116a.26. 

7. Data Acquisition Plan 

a. Method of collection: By mail. 

b. Time of collection: January 1 and 
April 30. 

c. Frequency: Biannually. 

8. Respondents 

a. Type: State educational agencies. 

b. Number: 56 

c. Estimated average man-hours per 
respondent: 3. 

9. Information To Be Collected 

Each State educational agency will 
report on the comparability status of 
local educational agencies in its state 
by providing data on the number of 
participating local educational agen¬ 
cies, the number of such agencies that 
were required to submit and that actu¬ 
ally submitted detailed reports, the 
number of such agencies required to 
submit and the number that actually 
submitted revised reports indicating 
that satisfactory action had been 
taken to correct the lack of compara¬ 
bility indicated on their original re¬ 
ports, and the number whose applica¬ 
tions were finally disapproved. Also re¬ 
ported will be the names of those local 
educational agencies that submitted 
satisfactory revised reports and those 
whose title I applications were disap¬ 
proved because of failure to submit 
satisfactory original or revised reports. 


Deicrlption of o Proposed Collection of Infor¬ 
mation and Data Acquisition Activity 

1. Title of Proposed Activity 

Financial Status and Performance 
Report for Part B, EHA, and Pub. L. 
89-313. as amended, ESEA Programs. 

2. Agency/Bureau/Office 

U.S. Office of Education/Bureau of 
Education for the Handicapped. 

3. Agency form Number 

OE-9039-1; -2. 

4. Legislative Authority for This 
Activity 

“Section 617. (a)(2) • • • As soon as 
practicable after the date of the enact¬ 
ment of the Education for All Handi¬ 
capped Children Act of 1975, the Com¬ 
missioner shall, by regulation, pre¬ 
scribe a uniform financial report to be 
utilized by State educational agencies 
in submitting plans under this part in 
order to assure equity among the 
states • • ♦” Pub. L. 94-142. 

“Each state educational agency shall 
submit a final financial status report 
and a performance report annually to 
the Commissioner as required in sub- 
parts P and Q of part 100b of this 
chapter." 

5. Voluntary/Obligatory/Nature of 

Response 

Required to obtain or maintain 
benefits 

6. How Information Collected Will 

Be Used 

Program management: These re¬ 
ports basically provide accountability 
for funds generated by the SEA*s ap¬ 
plication for participation in part B. 
EHA, and Pub. L. 89-313. as amended, 
ESEA programs. At the same time per¬ 
formance data reported also program 
effectiveness. 

Condition of education: As mandat¬ 
ed by Congress these data will become 
an integral part of the congressional 
report on the general condition of spe¬ 
cial education. 

7. Data Acquisition Plan 

a. Method of collection: Mail. 

b. Time of collection: October-Janu- 
ary. 

c. Frequency: Annually. 

8. Respondents 

a. Type: State Education Agencies. 

b. Number: 57. 

c. Estimated average man-hours per 
respondent: 4. 

9. Information To Be Collected 

Financially, each state will be asked 
to report by the 11 categories of 
handicap, the Federal share of pro- 
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gram outlays, the Federal share of 
unpaid obligations as well as the unob¬ 
ligated balance of Federal funds if ap¬ 
plicable. Such a reporting is also re¬ 
quired for the Federal share of SEA 
administrative expenditures. 

On the basis of performance, report¬ 
ing is required by the 11 handicapping 
conditions across 4 different age 
groupings, similarly, accounting is re¬ 
quired on the number and type of 
project personnel paid or trained from 
Federal funds. Additional data re¬ 
quested consists of numbers of partici¬ 
pating handicapped children by ethni¬ 
city, non-public school placement, pre¬ 
school placement, participation in vo¬ 
cational education activity, as well as 
an accounting of numbers of severely 
handicapped children and children 
from low income families participat¬ 
ing. Numbers of parents receiving 
direct services and children receiving 
only incidential services is also re¬ 
quested as are numbers of administra¬ 
tive and other staff employed with 
part B funds. 

Description of a Proposed Collection of Infor¬ 
mation and Data Acquisition Activity 

1. Title of Proposed Activity 

Annual Survey of Average Daily At¬ 
tendance of Handicapped Children in 
Schools Operated or Supported by 
State Agencies. 

2. Agency/Bureau/Office 

U.S. Office of Education-Bureau of 
Education for the Handicapped. 

3. Agency Form Number 

OE Form 9052. 

4. Legislative Authority for This 

Activity 

• • the maximum basic grant 
which that agency shall be eligible to 
receive under this title for any fiscal 
year shall be an amount equal to the 
Federal percentage of the average per 
pupil expenditure in that State multi¬ 
plied by the number of such children 
in average daily attendance as deter¬ 
mined by the Commissioner • ♦ ♦” 

(Pub. L. 89-313; 20 U.S.C. 241c-l.) 

5. Voluntary/Obligatory Nature of 

Response 

Obligatory—required to obtain or 
maintain benefits. 

6. How Information Collected Will 

Be Used 

Data on average daily attendance 
will be used to determine State agency 
eligibility to participate in the Pub. L. 
89-313 program and the average daily 
attendance count multiplied by per 
pupil expenditure determines each 
agency’s allocation. 


NOTICES 

7. Data Acquisition Plan 

a. Method of collection: Mail. 

b. Time of collection; Fall. 

c. Frequency: Annually. 

8. Respondents 

a. Type: State agencies (e.g. State 
education agencies. State department 
of mental health, State department of 
public welfare, etc.) 

b. Number; Universe (approximately 
140-150). 

c. Estimated average man-hours per 
respondent: One (1). 

9. Information To Be Collected 

Each State agency will submit a sep¬ 
arate “Average Daily Attendenace” 
report form which has six (6) sections. 
Section I—agency address and contact 
person. Section II—legal basis for 
agency’s claim to allocation. Section 
m—State agency average daily at¬ 
tendance by handicapping condition. 
Section IV—Average daily attendance 
of children who left a State agency 
and are now participating in a local 
educational agency program. Section 

V— Certification by chief administra¬ 
tive offical of State agency. Section 

VI— Review and approval of author¬ 
ized State education agency adminis¬ 
trator. 

LFR Doc. 78-22743 Filed 8-15-78; 8:45 am] 


[ 4110 - 12 ] 

Office of the Secretary 

NIH PROPOSED REVISED GUIDELINES FOR 
RECOMBINANT DNA RESEARCH 

Hearing 

Notice is hereby given of a public 
hearing on September 15, 1978, in the 
Department of Health, Education, and 
Welfare, Hubert H. Humphrey Build¬ 
ing, Room 529A, in Washington, D.C. 
The meeting will take place 9 a.m. to 4 
p.m., and the entire hearing will be 
open to the public. Attendance by the 
public will be limited to space availa¬ 
ble. 

The purpose of the hearing is to 
secure public comment on revisions 
that have been proposed by the Na¬ 
tional Institutes of Health to the NIH 
guidelines for research involving re¬ 
combinant DNA molecules. The pro¬ 
posed revised guidelines were pub¬ 
lished in the Federal Register on 
July 28, 1978. 

A Department of Health, Education, 
and Welfare review committee, estab¬ 
lished by Secretary Joseph A. Cali- 
fano, Jr., will hear the comments on 
the proposed revisions. This commit¬ 
tee consists of: Mr. F. Peter Libassi, 
the Department's General Counsel 
(chairperson); Dr. Donald S. Freder- 
ickson, the Director of NIH (vice 
chairperson); Dr. Julius Richmond, 
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Assistant Secretary for Health; and 
Dr. Henry Aaron, Assistant Secretary 
for Planning and Evaluation. 

Public comment is sought on the sci¬ 
entific and procedural aspects of the 
proposed guidelines. Among the issues 
commentators are invited to address 
are the following: 

The strength of the evidence that 
supports the proposed revisions; 

The strength of the evidence that 
supports maintenance of restrictions 
on this type of research; and 

The specific scientific and research 
containment procedures that the pro¬ 
posed revisions require. 

Comments are also invited on sec¬ 
tions in the proposed revisions con¬ 
cerned with administration of the 
guidelines, including: 

The procedures for future changes 
in the guidelines; 

The procedures for permitting oth¬ 
erwise prohibited experiments and for 
exempting classes of research from 
the guidelines; 

The standards for the exercise of ad¬ 
ministrative discretion under the 
guidelines; and 

The composition of the Depart¬ 
ment’s Recombinant DNA Advisory 
Committee and of the institutional 
biohazard committees. 

In order to assure that everyone 
wishing to make an oral presentation 
has the opportunity to do so, presenta¬ 
tions should not exceed 10 minutes in 
length. Individuals are encouraged to 
provide summaries of their testimony 
in advance of the hearing, and to 
submit written comments in addition 
to, or in lieu of, an oral presentation. 
Comments and testimony should be 
confined to the proposed revisions. In¬ 
dividuals who wish to testify should 
write Richard Riseberg, DHEW Office 
of General Counsel. National Insti¬ 
tutes of Health, Building 31, Room 
2B50, Bethesda, Md. 20014, by Sep¬ 
tember 10, 1978. 

Dated: August 10, 1978. 

F. Peter Libassi, 
General Counsel 

[FR Doc 78-22946 Filed 8-15-78; 8:45 am] 


[ 4310 - 84 ] 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[NM 34090. 34091, 34092, 34093, 34096] 

NEW MEXICO 
Applications 

August 7, 1978. 

Notice is hereby given that, pursu¬ 
ant to section 28 of the Mineral Leas¬ 
ing Act of 1920 (30 UB.C 185), as 
amended by the act of November 16, 
1973 (87 Stat. 576), El Paso Natural 
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Gas Co. has applied for five 4 Vi-inch 
natural gas pipeline rights-of-way 
across the following lands: 

New Mexico Principal Meridian, New 
Mexico 

T. 30 N., R. 7 W., 

Sec. 6. lot 12 and SBI&NWVfc. 

T. 30 N., R. 8 W., 

Sec. 1, lot 1. 

T. 31 N., R. 8 W.. 

Sec. 31, lots 1. 2, and NEV^NWV^. 

T. 30 N., R. 9 W., 

Sec. 9. SVfcNEW and SEM 4 NWVa. 

T. 31 N., R. 10 W.. 

Sec 6. lot 12; 

Sec. 13, lots 12 and 13; 

Sec. 14, lots 8 and 12. 

These pipelines will convey natural 
gas across 1.459 miles of public lands 
in San Juan County, N. Mex. 

The purpose of this notice is to 
inform the public that the Bureau will 
be proceeding with consideration of 
whether the applications should be ap¬ 
proved, and if so, under what terms 
and conditions. 

Interested persons desiring to ex¬ 
press their views should promptly 
send their name and address to the 
District Manager, Bureau of Land 
Management, P.O. Box 6770, Albu¬ 
querque, N. Mex. 87107. 

Fred E. Padilla, 

Chief, Branch of Lands 
and Minerals Operations. 
[FR Doc. 78-22821 Filed 8-15-78; 8:45 am] 
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OREGON 

Cloture To Motorized Vehicles 

August 8. 1978. 

Notice is hereby given that under 
the authority of regulations in 43 CFR 
Part 6010 and in cooperation with the 
State of Oregon, acting by and 
through the Oregon Department of 
Fish and Wildlife, pursuant to an 
agreement executed jointly under 
ORS 498.152, and sec. 307 of the Fed¬ 
eral Land Policy Act of 1976, 43 U.S.C. 
1937, the below described public lands 
under the administration of the 
Bureau of Land Management are des¬ 
ignated as closed to vehicle use from 
September 1, 1978, through November 
22, 1978. All motorized vehicles are 
prohibited from entering the closed 
area except motorized vehicle travel 
by the landowners, law enforcement 
officials, and authorized individuals 
for land or wildlife management pur¬ 
poses. 

The area affected by this designa¬ 
tion and closure notice aggregrates ap¬ 
proximately 5,840 acres of public lands 
located 40 miles west of Salem, Oreg., 
and includes all or parts of the follow¬ 
ing described lands: 


NOTICES 

Willamette Meridian 

TOWNSHIP 7 SOUTH, RANGE 8 WEST 

Section 14, SWV 4 NW/ 4 . W'/aSWy*. 

Section 15, Ey*. EViWy4. 

Section 17, EMt. NWy 4 , E^SW’A. 

Section 18, lots 1. 2. 5. 6. 7, 8, 11. 12, Ey*. 
Section 19, lots 1. 2. 5. 6, 7, 8. NEy4, NViSEy4. 
Section 23, W‘ANWy4. 

Section 28, NV*NWy4. 

Section 29, NViNEMi. 

TOWNSHIP 7 SOUTH, RANGE 9 WEST 

Section 2, lot 3. 

Section 3, SWy4, SW'ASEMz. 

Section 4, EV^SEyi, NWV4SEV4. 

Section 5, SWy4SWy 4 . 

Section 7, lot 7. 

Section 8. NVi, NViSWy4, Ey a SEy4, 
NWV-iSE'A. 

Section 9. SWy»NEy4. WyaWVi, SEy4NWy4, 
NEy4SW»/4. NViSEWi, SEy4SEy4. 

Section 10, SWV 4 SWV 4 . 

Section 16. WfAEVi, NWy4NWy 4 , SViNWy4, 

swy4. 

Section 17, Ey a NEVi, SVi. 

Section 18, lots 5, 6, 7, 8, 9, 10, 11. 

Section 19, NEV^NEVi. 

Section 20, NEV*. NW*/4SEy4. 

Section 21, lots 1. 2, 3. 4, 5. 

Section 23. NEViSEM^ 

A memorandum of understanding 
between the private landowners, the 
Oregon Department of Fish and Wild¬ 
life and the Bureau of Land Manage¬ 
ment, on which this notice is based, 
provides for public access by foot or 
horseback on both public and private 
lands for big game hunting, and other 
purposes. The purpose of the closure 
is to improve the quality of hunting 
and to improve physical condition of 
the elk by reducing harassment of 
these animals. The limited protection 
of this area will allow greater utiliza¬ 
tion of the available forage in the 
clear-cut areas by deer and elk. 

Specific restrictions are: 

(a) The use of motorized vehicles is 
prohibited on the described lands 
during the period between September 
1, 1978, through November 10, 1978, 
except that motor-propelled vehicle 
travel by the landowners, law enforce¬ 
ment official and authorized individ¬ 
uals for land or wildlife management 
purposes as stated in the memoran¬ 
dum of understanding. 

(b) Except for emergency purposes, 
any entry on closed roads during the 
period November 11, 1978, through 
November 22, 1978, will require a 
permit from the Oregon Department 
of Fish and Wildlife. 

(c) All roads except those designated 
as open roads will be closed by the 
Oregon Department of Fish and Wild¬ 
life to travel by use of signs at appro¬ 
priate locations. 

Enforcement of the closure is the re¬ 
sponsibility of the Oregon State 
Police. 

Common points of vehicular access 
thereto will be posted. A map of the 
closed area is available for inspection 
in the Salem District Office, Bureau of 


Land Management, 3550 Liberty Road 
South, Salem, Oreg. 97302, and 
Oregon Department of Fish and Wild¬ 
life, 1625 Northwest 17th, Corvallis, 
Oreg. 97330. 

This notice terminates on November 
22, 1978. 

Edward Stauber, 
Salem District Manager. 

[FR Doc. 78-22830 Filed 8-15-78; 8:45 am] 
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Fith and Wildlife Service 
ENDANGERED SPECIES PERMIT 
Receipt of Application 

Applicant: Dr. James E. Deacon, 
Chairman, Department of Biology Sci¬ 
ences, University of Nevada Las Vegas, 
Las Vegas, Nev. 98154. 

The applicant requests a permit to 
take (capture) woundfin ( Plagopterus 
argentissimus ) from the Virgin River 
in Arizona, Utah, and Nevada, for es¬ 
tablishment of captive propagation 
and to sacrifice up to 100 specimens 
for food habit and reproductive stud¬ 
ies, to enhance survival of the species. 
Humane care and treatment during 
transport has been indicated by the 
applicant. 

Documents and other information 
submitted with this application are 
available to the public during normal 
business hours in Room 534, 1717 H 
Street NW.. Washington, D.C., or by 
writing to the Director, U.S. Fish and 
Wildlife Service (WPO), Washington, 
D.C. 20240. 

This application has been assigned 
file number PRT 2-2921. Interested 
persons may comment on this applica¬ 
tion by submitting written data, views, 
or arguments to the Director at the 
above address on or before September 
15, 1978. Please refer to the file 
number when submitting comments. 

Dated: August 11,1978. 

Larry LaRochelle, 
Chief Permit Branch, Federal 
Wildlife Permit Office, U.S. 
Fish and Wildlife Service. 

[FR Doc. 78-22906 Filed 8-15-78; 8:45 am] 


[ 4310 - 55 ] 

ENDANGERED SPECIES PERMIT 
Recolpt of Application 

Applicant: Dr. Herbert C. Dessauer, 
Mr. Llewellyn D. Densmore III, De¬ 
partment of Biochemistry, LSU Medi¬ 
cal Center, 1542 Tulane Avenue, New 
Orleans, La. 70112. 

The applicant requests a permit to 
capture 1 male and 1 female from each 
of the following species for taking 
blood samples for scientific purposes: 
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Alligators 

American alligator ( Alligator mississippien- 
sis) 

Chinese alligator <Alligator sinensis) 

Caiman 

Apaporis river caiman ( Caiman crocodilns 
apaporiensis) 

Yacare (Caiman) (.Caiman yacare ) 
Broad-snouted Caiman ( Caiman latirostris) 
Black Caiman (Melanosuchus niger) 

Crocodile 

American crocodile (Crocodylus acutus) 
African slender-snouted crocodile ( Crocody¬ 
lus cataphractns) 

Orinoco crocodile ( Crocodylus intermedius ) 
Morelet’s crocodile (Crocodylus moreletti) 
Nile crocodile (Crocodylus niloticus ) 
Phillipine crocodile (Crocodylus novaeguin- 
eae mindorenses) 

Ceylon mugger crocodile ( Crocodylus palus- 
tris kimbula ) 

Mugger crocodile ( Crocodylus palustris) 
Cuban crocodile (Crocodylus rhombifer) 
Siamese crocodile (Crocodylus siamensis) 
Congo dwarf crocodile (Osteolaemus tetra- 
spis osbomi ) 

African dwarf crocodile (Osteolaemus tetra - 
spis tetraspis ) 

Others 

Tomlstoma (Tomistoma schlegelii) 

Gavial (Gharial) (Gavialus gangeticus ) 

Documents and other information 
submitted with this application are 
available to the public during normal 
business hours in Room 534, 1717 H 
Street NW., Washington, D.C., or by 
writing to the Director, U.S. Fish and 
Wildlife Service (WPO), Washington, 
D.C. 20240. 

This application has been assigned 
file number PRT 2-2996. Interested 
persons may comment on this applica¬ 
tion by submitting written data, views, 
or arguments to the Director at the 
above address on or before September 
15, 1978. Please refer to the file 
number when submitting comments. 

Dated: August 11, 1978. 

Larry LaRochelle, 
Chief, Permit Branch, Federal 
Wildlife Permit Office, U.S. 
Fish and Wildlife Service. 

(FR Doc. 78-22907 Filed 8-15-78; 8:45 am] 


[ 4310 - 55 ] 

ENDANGERED SPECIES PERMIT 
R*€«ipt of Application 

Applicant: Glenn Longley, Ph.D., 
Box 46 (Aquatic Station—Biology) 
Southwest Texas State University, 
San Marcos, Tex. 78666. 

The applicant requests a permit to 
take (capture) Texas blind salaman¬ 
ders ( Typhlomolge rathbuni ) for popu¬ 
lation studies from springs and wells 
along the Balcones Escarpment in 
Texas. 

Documents and other information 
submitted with this application are 


available to the public during normal 
business hours in Room 534, 1717 H 
Street NW., Washington, D.C.. or by 
writing to the Director, U.S. Fish and 
Wildlife Service (WPO), Washington, 
D.C. 20240. 

This application has been assigned 
file number PRT 2-3056. Interested 
persons may comment on this applica¬ 
tion by submitting written data, views, 
or arguments to the Director at the 
above address on or before September 
15. 1978. Please refer to the file 
number when submitting comments. 

Dated: August 11, 1978. 

Larry LaRochelle, 
Chief Permit Branch, Federal 
Wildlife Permit Office, U.S. 
Fish and Wildlife Service. 

[FR Doc. 78-22908 Filed 8-15-78; 8:45 am] 
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ENDANGERED SPECIES PERMIT 
Receipt of Application 

Applicant: National Zoological Park, 
Washington, D.C. 20008. 

The applicant requests a permit to 
export one male and one female cap¬ 
tive-bred golden lion tamarin ( Leonti - 
deus rosalia rosalia ) to the Jersey 
Wildlife Preservation Trust, Channel 
Islands. Great Britain, for enhance¬ 
ment of propagation. Humane care 
and treatment during transport has 
been indicated by the applicant. 

Documents and other information 
submitted with this application are 
available to the public during normal 
business hours in Room 534, 1717 H 
Street NW., Washington, D.C., or by 
writing to the Director, U.S. Fish and 
Wildlife Service (WPO). Washington, 
D.C. 20240. 

This application has been assigned 
file number PRT 2-3009. Interested 
persons may comment on this applica¬ 
tion by submitting written data, views, 
or arguments to the Director at the 
above address on or before September 
15, 1978. Please refer to the file 
number when submitting comments. 

Dated: August 11, 1978. 

Larry LaRochelle, 
Chief Permit Branch, Federal 
Wildlife Permit Office, U.S. 
Fish and Wildlife Service. 

[FR Doc 78-22909 Filed 8-15-78; 8:45 am] 
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ENDANGERED SPECIES PERMIT 
Rocaipt of Application 

Applicant: Charles Sivelle, 41 West- 
cliff Drive. Dix Hills, N.Y. 11746. 

The applicant requests a permit to 
export six pairs of captive-bred white¬ 
eared pheasants ( Crossoptilon crossop- 


tilon) to Mr. Van Endje of Belgium for 
enhancement of propagation. Humane 
care and treatment during transport 
has been indicated by the applicant. 

Documents and other information 
submitted with this application are 
available to the public during normal 
business hours in Room 534, 1717 H 
Street NW., Washington, D.C., or by 
writing to the Director, U.S. Fish and 
Wildlife Service (WPO), Washington, 
D.C. 20240. 

This application has been assigned 
file number PRT 2-3016. Interested 
persons may comment on this applica¬ 
tion by submitting written data, views, 
or arguments to the Director at the 
above address on or before September 
15, 1978. Please refer to the file 
number when submitting comments. 

Dated: August 11, 1978. 

Larry LaRochelle, 
Chief Permit Branch, Federal 
Wildlife Permit Office, U.S. 
Fish and Wildlife Service. 

[FR Doc. 78-22910 Filed 8-15-78; 8:45 am] 
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ENDANGERED SPECIES PERMIT 
Receipt of Application 

Applicant: State of Washington. De¬ 
partment of Game, 600 North Capitol 
Way, Olympia, Wash. 98504. 

The applicant requests a permit to 
take (capture) four to six Columbian 
white-tailed deer ( Odocoileus virgin- 
ianus leucurus) from the CWTD Na¬ 
tional Wildlife Refuge and/or Puget 
Island, Wash, as part of the CWTD re¬ 
covery plan to enhance the survival of 
the species. 

Documents and other information 
submitted with this application are 
available to the public during normal 
business hours in Room 534, 1717 H 
Street NW., Washington, D.C., or by 
writing to the Director. U.S. Fish and 
Wildlife Service (WPO), Washington, 
D.C. 20240. 

This application has been assigned 
file number PRT 2-2886. Interested 
persons may comment on this applica¬ 
tion by submitting written data, views, 
or arguments to the Director at the 
above address on or before September 
15, 1978. Please refer to the file 
number when submitting comments. 

Dated: August 11, 1978. 

Donald G. Donahoo, 
Chief, Permit Branch, Federal 
Wildlife Permit Office, U.S. 
Fish and Wildlife Service. 

[FR Doc. 78-22911 Filed 8-15-78; 8:45 am] 
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[ 4310 - 55 ] 

MARINE MAMMALS 
Receipt of Application for Permit 

Notice is hereby given that an appli¬ 
cant has applied in due form for a 
permit to take sea otters as authorized 
by the Marine Mammal Protection Act 
of 1972 (16 U.S.C. 1361-1407), and the 
regulations governing the taking and 
importing of Marine Mammals (50 
CFR part 18). 

1. Applicant: a. Name: Vancouver Public 
Aquarium, b. Address: P.O. Box 3232, Van¬ 
couver. British Columbia. Canada 
V6B3X8. 

2. Type of Permit: Public display and scien¬ 
tific research. 

3. Name and number of animals: Sea otter 
(Enhydra lutrxs), 4. 

4. Type of activity: Capture. 

5. Location of activity: Prince William 
Sound. Green Island or other area as may 
be designated by the Alaska Department 
of Game and Pish. 

6 . Period of activity: August 1, 1978 to Janu¬ 
ary 31. 1979. 

The purpose of this application to capture 
four sea otters and transport them to the 
Vancouver Public Aquarium for the purpose 
of public display and scientific research. 

Concurrent with the publication of 
this notice in the Federal Register 
the Federal Wildlife Permit Office is 
forwarding copies of this application 
to the Marine Mammal Commission 
and the Committee of Scientific Advi¬ 
sors. 

The application has been assigned 
file No. PRT 2-2507. Written data or 
views, or requests for copies of the 
complete application or for a public 
hearing on this application should be 
submitted to the Director, U.S. Fish 
and Wildlife Service (WPO), Washing¬ 
ton, D.C. 20240, on or before Septem¬ 
ber 15, 1978. Those individuals re¬ 
questing a hearing should set forth 
the specific reasons why a hearing on 
this particular application would be 
appropriate. The holding of such hear¬ 
ing is at the discretion of the Director. 

All statements and opinions con¬ 
tained in this application are summar¬ 
ies of those of the applicant and do 
not necessarily reflect the views of the 
United States Fish and Wildlife Serv¬ 
ice. 

Documents submitted in connection 
with the above application are availa¬ 
ble for review during normal business 
hours in Room 534, 1717 H Street 
NW.. Washington, D.C. 

Dated: August 11. 1978. 

Larry LaRochelle, 
Acting Chief\ Permit Branch, 
Federal Wildlife Permit Office. 
[FR Doc 78-22913 Filed 8-15-78; 8:45 am] 
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THREATENED SPECIES PERMIT 
Receipt of Application 

Applicant: Joanne Vanlstendal, Van Del 

Lake, Hopewell Road. Marlton, N.J. 08053. 

The applicant wishes to apply for a 
captive self-sustaining population 
permit authorizing the purchase and 
sale for propagation those species of 
pheasants listed in 50 CFR 17.11 as 
[T(C/P)L Humane shipment and care 
in transit is assured. 

Documents and other information 
submitted with this application are 
available to the public during normal 
business hours in Room 534, 1717 H 
Street NW., Washington, D.C., or by 
writing to the Director, U.S. Fish and 
Wildlife Service (WPO), Washington, 
D.C. 20240. 

This application has been assigned 
file No. PRT 2-3015. Interested per¬ 
sons may comment on this application 
by submitting written data, views, or 
arguments to the Director at the 
above address on or before September 
15, 1978. Please refer to the file 
number when submitting comments. 

Dated: August 11, 1978. 

Larry LaRochelle, 
Chief Permit Branch, Federal 
Wildlife Permit Office, U.S. 
Fish and Wildlife Service. 

[FR Doc. 78-22912 Filed 8-15-78; 8:45 am] 
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National Park Service 

PERRY’S VICTORY AND INTERNATIONAL 
PEACE MEMORIAL 

Boundary Change 

The act of June 2, 1936, establishing 
the Perry's Victory and International 
Peace Memorial. 16 U.S.C., section 433, 
as amended by the act of October 26, 
1972, Pub. L. 92-568, 86 Stat. 1181, pro¬ 
vides that the Secretary of the Interi¬ 
or is authorized to purchase with ap¬ 
propriated funds not to exceed 4 acres 
of land, or interests in land, for addi¬ 
tion to the Perry’s Victory and Inter¬ 
national Peace Memorial as described 
in section 1 of the act of June 2, 1936. 

Pursuant to the aforementioned au¬ 
thority, notice is hereby given that the 
boundary of Perry's Victory and Inter¬ 
national Peace Memorial is hereby re¬ 
vised and shall read as follows: 

Boundary Description of Perry’s Victory 
and International Peace Memorial 

A parcel of land located within part of 
original lot No. 1, original lot No. 2. and 
original lot No. 12 of South Bass Island, 
township of Put-In-Bay. County of Ottawa. 
State of Ohio, and being more fully de¬ 
scribed as follows: 

Beginning at the northwest comer of 
original lot No. 2. said point being the inter¬ 


section of the east right-of-way line of Hart¬ 
ford Avenue and the centerline of Bay View 
Avenue (State Route No. 357); thence north 
88*28*07" east along the centerline of said 
Bay View Avenue a distance of 208.49 feet 
to a point; thence north 0*33*07'* east a dis¬ 
tance of 102.00 feet to a point; thence south 
88*2807" west 5.00 feet to a point; thence 
north 0*33*07" east 95.35 feet to a point; 
thence north 88*28*07" east 5.00 feet to a 
point; thence south 0*3307" west 2.00 feet to 
a point; thence south 89*26*53" east a dis¬ 
tance of 60.00 feet to a point; thence south 
27*55*11" east a distance of 98.36 feet to a 
point; thence south 83*07*31" east a distance 
of 273.15 feet to a point; thence north 
86*06 07" east a distance of 293.09 feet to a 
point; thence north 53*42 07" east a distance 
of 441.46 feet to a point; thence north 
08*15*53" west a distance of 330.67 feet to a 
point; thence north 29*41*56" east a distance 
of 405.83 feet to a point; thence south 
46*58*06" east a distance of 984.91 feet to a 
point; thence south 58*57*43" west a distance 
of 368.60 feet to a point; thence south 
53*13*00" west a distance of 400.00 feet to a 
point; thence south 43*14*00" west a distance 
of 212.00 feet to a point; thence south 
49*59*00" west a distance of 346.00 feet to 
the centerline of Delaware Avenue, ex¬ 
tended and of Delaware Avenue 495.00 feet 
to a point, said point being the intersection 
of the centerline of Delaware Avenue with 
the centerline of Chapman Avenue ex¬ 
tended southerly; thence north 0*35*00" east 
along said centerline of Chapman Avenue 
extended 20.00 feet; thence north 89*31*45" 
west 225.00 feet to the intersection of the 
north line of Delaware with the east line of 
Toledo Avenue; thence north 0*35*00" east 
along the east line of Toledo Avenue 284.69 
feet; thence south 88*28*08" west 347.52 feet 
to a point on the east line of Hartford 
Avenue; thence north 0*36*31" east along 
the east line of Hartford Avenue 135.00 feet 
to the point of beginning. 

Dated: August 11,1978. 

Ira J. Hutchison, 
Deputy Director, 
National Park Service. 

[FR Doc. 78-22827 Filed 8-15-78; 8:45 am] 
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TUSKEGEE INSTITUTE NATIONAL HISTORIC 
SITE 

E.loblithment 

The act of October 26, 1974 (88 Stat. 
1461; 16 U.S.C. 461 note), authorized 
the inclusion of Tuskegee Institute na¬ 
tional historic site in the national park 
system to be preserved and interpreted 
for the inspiration and benefit of the 
people of the United States. 

The original campus of Tuskegee In¬ 
stitute. located at Tuskegee Institute, 
Ala., possesses national significance in 
illustrating the educational, social, 
and economic advancement of black 
Americans under the leadership of 
Booker T. Washington, George Wash 
ington Carver, and others. 

The continuing educational function 
of Tuskegee Institute, centered on the 
historic campus with buildings erected 
with early faculty and student labor 
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a valuable living element in commemo¬ 
rating the significance of Tuskegee In¬ 
stitute’s past. 

Tuskegee Institute has donated to 
the United States, subject to existing 
easements, fee simple title to the 
home of Booker T. Washington, “The 
Oaks,’’ and the George Washington 
Carver Museum, and the parcels of 
land on which they are located, as de¬ 
fined on the boundary map Tuskegee 
Institute national historic site, num¬ 
bered NHS-TI-20.000-C. dated Sep¬ 
tember 1973. The historic personal 
property in institute holdings associat¬ 
ed with Booker T. Washington and 
George Washington Carver, at the 
same time, has been donated by the 
institute to the United States for as 
long as the United States maintains 
the Tuskegee Institute national histor¬ 
ic site in accordance with a memoran¬ 
dum of agreement of August 25, 1976, 
between the Department of the Interi¬ 
or and the trustees of Tuskegee Insti¬ 
tute relating to the preservation of the 
original campus of Tuskegee Institute 
in Tuskegee Institute national historic 
site. 

It is agreed by both parties that said 
personal property of Booker T. Wash¬ 
ington and George Washington Carver 
identified on an inventory attached to 
the memorandum of agreement will 
revert to Tuskegee Institute in exist¬ 
ing curatorial condition without at¬ 
tachment. if reversion takes place, and 
the United States will undertake, after 
consultation with Tuskegee Institute, 
the restoration, preservation, and op¬ 
eration as an historic house museum 
of “The Oaks,” home of Booker T. 
Washington, and the restoration, pres¬ 
ervation, and operation of the George 
Washington Carver Museum as a labo¬ 
ratory/museum depicting the life and 
work of George Washington Carver, 
Booker T. Washington, and the early 
history of Tuskegee Institute. 

An antebellum property adjacent to 
the campus of Tuskegee Institute, 
known as Grey Columns is also part of 
Tuskegee Institute national historic 
site, and is to be adaptively restored 
and preserved as administrative head¬ 
quarters for the site, visitor orienta¬ 
tion purposes and insight into the 
antebellum period and beyond. 

The act of October 26, 1974, section 
102(a); provided that: “When the Sec¬ 
retary determines that an adequate in¬ 
terest in lands has been acquired to 
constitute an administrate unit • • • 
described in section 1 of this act. he 
may, after notifying the Committees 
on Interior and Insular Affairs • • • of 
his intent to do so at least 14 days in 
advance, declare the establishment of 
such unit by publication of a notice to 
that effect in the Federal Register.” 
Title to “The Oaks” and the George 
Washington Carver Museum is now 
vested in the United States, and it has 


been determined that the land donat¬ 
ed to the United States by Tuskegee 
Institute is considered sufficient to 
constitute an efficiently administrate 
unit. 

Now, therefore, under and by virtue 
of the authority contained in the said 
act of October 26, 1974, Tuskegee In¬ 
stitute national historic site is de¬ 
clared to be established as of Novem¬ 
ber 13, 1977. 

In witness whereof, I have hereunto 
set my hand and caused the official 
seal of the Department of the Interior 
to be affixed. 

Dated: August 9, 1978. 

Robert L. Herbst, 
Acting Secretary 
of the Interior . 

[FR Doc. 78-22826 Filed 8-15-78; 8:45 am] 


[ 4310 - 31 ] 

Geological Survey 

[Int. DES 78-30] 

ENVIRONMENTAL IMPACT STATEMENT 

Availability of Draft Statement, Spring Creek 
Mine, Big Horn County, Mont. 

Pursuant to section 102(2X0 of the 
National Environmental Policy Act of 
1969 and section 69-6504 R.C.M. 1947 
of the Montana Environmental Policy 
Act of 1971, the Department of the In¬ 
terior, in cooperation with the State of 
Montana, has prepared a draft envi¬ 
ronmental impact statement on the 
proposed Spring Creek surface coal 
mining operation by the Northern 
Energy Resources Co. in Big Horn 
County, Mont. The draft statement as¬ 
sesses the environmental impacts of 
the lessee’s plan for the surface 
mining of 10 million tons annually of 
Federal- and State-owned coal, and 
the concurrent reclamation and reve¬ 
getation of surface lands. The pro¬ 
posed action is on Federal coal lease 
M-069782 and State coal lease C-535- 
65, T. 8 S., R. 39 E.. principal meridian. 

The draft statement is available for 
public review in the U.S. Geological 
Survey Public Inquiries Office, 169 
Federal Building, 1961 Stout Street, 
Denver, Colo. 80202; the U.S. Geologi¬ 
cal Survey Library, Building 25, 
Denver Federal Center, Denver, Colo. 
80225; the U.S. Geological Survey Li¬ 
brary, Room 4A100, National Center, 
Reston, Va. 22092; the Montana De¬ 
partment of State Lands, 1625 11th 
Avenue. Helena, Mont. 59601; the 
Bureau of Land Management. P.O. 
Box 940. Miles City, Mont. 59301; the 
Parmley Billings Public Library, 510 
North Broadway, Billings, Mont. 
59103; the Sheridan County Fulmer 
Public Library, 320 North Brooks, 
Sheridan, Wyo. 82801; the Big Horn 
County Public Library, 419 North 


Custer Avenue, Hardin, Mont. 59034; 
the Montana State Library, 930 East 
Lyndale, Helena, Mont. 59601; and the 
Rosebud County Library, 201 North 
9th Avenue, Forsyth, Mont. 59327. 

A limited number of copies are avail¬ 
able on request from the U.S. Geologi¬ 
cal Survey, Land Information and 
Analysis Office, Federal Center, Stop 
701, Denver, Colo. 80225; the Montana 
Department of State Lands, 1625 11th 
Avenue, Helena Mont. 59601; and, over 
the counter only, from the U.S. Geo¬ 
logical Survey Public Inquiries Office, 
169 Federal Building. 1961 Stout 
Street, Denver, Colo. 80202. 

Written comments on the draft 
statement will be accepted for a period 
of 45 days subsequent to the date of 
this notice. All substantive comments 
received will be considered in prepar¬ 
ing the final environmental statement 
on this proposal. Written comments 
should be addressed to Director, U.S. 
Geological Survey, National Center, 
Mail Stop 108, Reston, Va. 22092. 

Notice is also given that oral and/or 
written comments will be received at 
public hearings to be held in Septem¬ 
ber at the following locations: County 
Shop Building. Decker, Mont., on Sep¬ 
tember 20, 1978, at 1:30 p.m. and 7 
p.m.; and the Sheridan Center Motor 
Inn, Main Street, Sheridan, Wyo., on 
September 21, 1978, at 1:30 p.m. and 7 
p.m. The hearings will remain in ses¬ 
sion until all testimony has been 
given. 

Anyone wishing to make oral presen¬ 
tations at the hearings should submit 
their requests in writing to the Feder¬ 
al Task Force Leader, U.S. Geological 
Survey, P.O. Box 1135, Billings, Mont. 
59103; or to the State Lands Coordina¬ 
tor, Montana Department of State 
Lands, 1625 11th Aveune, Helena, 
Mont. 59601. Persons wishing to give 
oral comments are requested to limit 
their testimony to 10 minutes. Copies 
of complete oral statements and writ¬ 
ten comments presented at the hear¬ 
ings will be made part of the offical 
record. 

Dated: August 8, 1978. 

Joan M. Davenport, 
Assistant Secretary 
of the Interior. 

[FR Doc. 78-22748 Filed 8-15-78; 8:45 am] 


[ 4310 - 31 ] 

[Int DES 78-31] 

ENVIRONMENTAL IMPACT STATEMENT 

Availability of Draft Statement Development 
of Coal Resources, Southern Utah 

Pursuant to section 102(2X0 of the 
National Environmental Policy Act of 
1969, the Department of the Interior 
has prepared a draft regional environ¬ 
mental impact statement on proposed 
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coal development and associated activ¬ 
ities in southern Utah. The draft 
statement concerns a broad area of 
southern Utah and includes the Henry 
Mountains, the Kaiparowits Plateau, 
and the Alton and Kolob coalfields. 

The environmental statement is de¬ 
veloped in two parts: An analysis of 
the cumulative impacts of projected 
coal development In the region, and 
analyses of the impacts resulting from 
specific mining and reclamation plans. 

Of the projected regional coal pro¬ 
duction of 12 million tons per year 
(mty) through the year 1990, 10.5 mty 
would be supplied by the Alton mine, 
and 1.5 mty from other proposed 
mines on the Kaiparowits Plateau 
and/or from potential development on 
State land. The Allen-Wamer Valley 
electric power generation project 
would require 10.5 mty. 

Three mining and reclamation plans 
on existing leases are described: The 
Red and Blue mines—El Paso Coal 
Co.; the Kaiparowits Nos. 1-5 mines— 
Mono Power Co., et al.; and the Alton 
mine—the Nevada Power Co. and Utah 
International, Inc. 

The draft environmental impact 
statement is available for public 
review in the U.S. Geological Survey 
(USGS) Public Inquiries Office, 169 
Federal Building, 1961 Stout Street, 
Denver, Colo. 80202; the USGS Li¬ 
brary, Building 25, Federal Center, 
Denver, Colo. 80225; the USGS Li¬ 
brary. Room 4A100, National Center, 
Reston, Va. 22092; USGS Area Mining 
Supervisor’s Office, 8426 Federal 
Building, 125 South State Street, Salt 
Lake City, Utah 84138; USGS District 
Mining Supervisor’s Office, 126 Elk 
Street, Rock Springs. Wyo. 82901; 
Office of the Regional Manager. Con¬ 
servation Division, USGS, 7200 West 
Alameda Avenue, Lakewood, Colo. 
80224; Office of the State Director, 
Bureau of Land Management (BLM), 
Salt Lake City, Utah 841U; BLM Dis¬ 
trict Office, Cedar City. Utah 84720; 
BLM Vermillion Resource Area Office, 
Kanab, Utah 84741; BLM Dixie Re¬ 
source Area Office. St. George, Utah 
84770; BLM Paria Resource Area 
Office, Kanab. Utah 84741; BLM Esca¬ 
lante Resource Area Office, Escalante, 
Utah 84726; BLM District Office, 
Richfield, Utah 84701; BLM Henry 
Mountain Resource Area Office, 
Hanksville, Utah 84734; Forest Super¬ 
visor’s Office, Dixie National Forest, 
P.O. Box 580, Cedar City. Utah 84720; 
USDA Forest Service, Pine Valley 
Ranger District. Escalante, Utah 
84726; USDA Forest Service, Powell 
Ranger District, Panguitch Utah 
84759. Copies will also be available for 
public review at the following librar¬ 
ies: Utah State University, Logan, 
Utah 84321; University of Utah. Salt 
Lake City. Utah 84112; Brighman 
Young University, Provo, Utah 84601; 


Weber State College, Ogden. Utah 
84408; Southern Utah State College, 
Cedar City. Utah 84720; Dixie College. 
St. George, Utah 84770; Cedar City 
Public Library, Cedar City, Utah 
84720; Iron County Bookmobile, Cedar 
City, Utah 84720; Hurricane City Li¬ 
brary, Hurricane, Utah 84737; Kanab 
City Library, Kanab. Utah 84741; Gar¬ 
field County Bookmobile, Panguitch. 
Utah 84759; Parowan Public Library, 
Parowan, Utah 84761; Sevier County 
Bookmobile, Richfield, Utah 84701; 
Page Public Library, Page, Ariz. 86040. 

A limited number of copies are avail¬ 
able on request from the USGS Land 
Information and Analysis Office, Stop 
701, Federal Center, Denver, Colo. 
80225; and, over the counter only, 
from the USGS Public Inquiries 
Office, 169 Federal Building, 1961 
Stout Street, Denver, Colo. 80202. 

Written comments on the draft 
statement will be accepted for a period 
of 60 days subsequent to the date of 
this notice. All substantive comments 
received will be considered in prepar¬ 
ing the final environmental statement 
on this proposal. Written comments 
should be addressed to Director, UJS. 
Geological Survey, National Center, 
Mail Stop 108, Reston, Va. 22092. 

Notice is also given that oral and 
written comments will be received at 
public hearings to be held on Septem¬ 
ber 19, 1978, at the Salt Palace, Salt 
Lake City, Utah; on September 20. 
1978, in the Recital Hall at Southern 
Utah State College, Cedar City, Utah; 
and on September 21, 1978, in the 
courtroom of the County Building, 
Kanab, Utah. All three hearings are 
scheduled to be held between 4 p.m. 
and 8 p.m., but will continue until all 
who wish to testify have been heard. 

Anyone wishing to make oral presen¬ 
tations at the hearings should sumit 
their requests in writing to the Feder¬ 
al Task Force Leader, U.S. Geological 
Survey, 350 South Main Street, Post 
Office Building, Salt Lake City, Utah 
84101. Persons wishing to give oral 
comments are requested to limit their 
testimony to 10 minutes. Copies of 
complete oral statements and written 
comments presented at the hearings 
will be made part of the official 
record. 

Dated: August 11, 1978. 

Larry E. Meierotto, 
Deputy Assistant Secretary 
of the Interior. 

LFR Doc. 78-22749 Filed 8-15-78; 8:45 am] 


[ 4310 - 84 ] 

Office of the Secretary 

CINT DES 78-32] 

REVISED RANGE MANAGEMENT PROGRAM 
FOR THE CHALLIS GRAZING UNIT, CUSTER 
COUNTY, IDAHO 

Availability of Draft Supplement 
Environmental Statement and Public Hearings 

Pursuant to section 102(2X0 of the 
National Environmental Policy Act of 
1969, the Department of the Interior 
has prepared a draft supplemental 
statement for the Challis grazing unit. 
The proposal involves implementing 
and improved range management pro¬ 
gram on public lands within the Chal¬ 
lis planning unit of the Salmon dis¬ 
trict in east-central Idaho. 

The Department of the Interior in¬ 
vites written comments on the draft 
supplemental statement to be submit¬ 
ted within 45 days of this notice to the 
State Director, Bureau of Land Man¬ 
agement, Federal Building, 550 West 
Fort Street, Box 042, Boise, Idaho 
83724. 

A limited number of copies are avail¬ 
able upon request to the State Direc¬ 
tor at the above address. 

Public reading copies will be availa¬ 
ble for review at the following loca¬ 
tions: 

Office of Public Affairs. Bureau of Land 
Management, Interior Building, 18th and 
C Streets, NW., Washington, D.C. 20240, 
telephone 202-343-5717. 

Idaho State Office, Bureau of Land Man¬ 
agement. Federal Building, 550 West Fort 
Street. Box 042, Boise, Idaho 83724, tele¬ 
phone 208-384-1770. 

Salmon District Office. Bureau of Land 
Management. Highway 93 South, Salmon, 
Idaho 83647, telephone 208-756-2201. 

Notice is also given that oral and/or 
written comments will also be received 
at a formal public hearing at the 
American Legion Memorial Building, 
Challis, Idaho, on September 6, 1978, 
at 9 a.m. and at the Roadway Inn. Cas¬ 
cade Room, Boise, Idaho, on Septem¬ 
ber 7, 1978 at 1 p.m. An administrative 
law judge will preside over the hear¬ 
ing. Witnesses presenting oral com¬ 
ments should limit their testimony to 
10 minutes. Written requests to testify 
orally should be submitted to William 
L. Mathews, State Director, Bureau of 
Land Management. Federal Building, 
550 West Fort Street, Box 042, Boise, 
Idaho 83724, prior to the close of busi¬ 
ness on September 1, 1978. 

Comments on the draft supplemen¬ 
tal environmental statement, whether 
written or oral, will receive equal con¬ 
sideration in preparation of a final 
supplemental environmental state¬ 
ment. 
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Dated: August 11,1978. 

Larry E. Meierotto, 
Deputy Assistant Secretary 
of the Interior . 
[FR Doc. 78-22829 Filed 8-15-78; 8:45 am] 


[ 4310 - 05 ] 

Office of Surface Mining Reclamation and 
Enforcement 

MINING AND MINERAL RESOURCES RESEARCH 
INSTITUTES 

Designation; Request for Information 

The Advisory Committee on Mining 
and Mineral Resources Research met 
on August 11, 1978, and considered the 
qualifications of potential Mining and 
Mineral Resources and Research Insti¬ 
tutes, under section 301(a) of the Sur¬ 
face Mining Control and Reclamation 
Act. Based on the Committee's knowl¬ 
edge, information previously submit¬ 
ted by various institutions and other 
data, the Committee has conditionally 
found that certain institutions may be 
eligible to be recommended to the Di¬ 
rector of the Office of Surface Mining 
for designation as Mining and Mineral 
Resources and Research Institutes. 
They will, however, requrie a state¬ 
ment from each institution attesting 
and providing evidence concerning the 
following matters: 

(A) "• • • a program of substantial 
instruction and research in mining or 
mineral extraction," which may in¬ 
clude curricula in mining engineering, 
mineral engineering (including extrac¬ 
tive metallurgy and mineral process¬ 
ing), petroleum and natural gas engi¬ 
neering, ceramic engineering (limited 
to processed ceramics), mineral eco¬ 
nomics, and fuel sciences (including 
geothermal steam); 

(B) “• • • been in existence for at 
least 2 years"; 

(C) "• • • at least four full-time per¬ 
manent faculty members," who must 
be in the subject fields listed in A, in¬ 
cluding their curriculum vitae or bio¬ 
graphic statements and a listing of 
their research fields and projects. 

This information will be considered 
at the next Advisory Committee meet¬ 
ing August 28-29, 1978. In order to be 
in the hands of the Committee for 
their review, these statements should 
be delivered to Dr. David R. Maneval, 
Assistant Director. Technical Services 
and Research, Office of Surface 
Mining, Room 114, South Interior 
Building, 19th and Constitution 
Avenue NW.. Washington, D.C. 20240 
on or before August 21. 1978. 

The following institutions are to pro¬ 
vide the information requested above: 

University of Alabama. 

University of Alaska. 

University of Arizona. 

Colorado School of Mines. 

University of Delaware. 


Georgia Institute of Technology. 

University of Idaho. 

Southern Illinois University. 

Indiana State University, Evansville. 

Iowa State University. 

University of Kansas. 

University of Kentucky, Institute of Mining 
and Mining Research. 

Louisiana State University. 

Michigan Technology University. 

University of Minnesota. 

University of Missouri/Rolla. 

Montana CoUege of Mineral Science and 
Technology. 

Mackay School of Mines, Nevada Universi¬ 
ty, Reno. 

Rutgers University. 

New Mexico Institute of Mining and Tech¬ 
nology. 

North Carolina State University. 

University of North Dakota. 

University of Oklahoma. 

Pennsylvania State University. 

South Dakota School of Mines and Technol¬ 
ogy. 

University of Texas at Austin. 

University of Utah. 

Virginia Polytechnic Institute and State 
University. 

West Virginia University. College of Mineral 
and Energy Resources. 

University of Wisconsin System. 

University of Wyoming. 

Other institutions in these States 
that may wish to be considered by the 
Committee must submit the same eli¬ 
gibility information to Dr. Maneval on 
or before August 21, 1978. After that 
date, no other institution in these 
States will be considered by the Com¬ 
mittee for designation as a Mining and 
Mineral Resources and Research Insti¬ 
tute for fiscal year 1978. 

Da.ted: August 14, 1978. 

David R. Maneval, 
Assistant Director , 
Technical Services and Research. 

[FR Doc. 78-23117 Filed 8-15-78; 9:11 am] 


[ 7020 - 02 ] 

INTERNATIONAL TRADE 
COMMISSION 

[AA1921-Inq.-19] 

CERTAIN AUTOMOTIVE AND MOTORCYCLE 
REPAIR MANUALS FROM THE UNITED KING¬ 
DOM 


Inquiry and Hearing 

The United States International 
Trade Commission (Commission) re¬ 
ceived advice from the Department of 
the Treasury (Treasury) on August 7, 
1978, that during the course of deter¬ 
mining whether to institute an investi¬ 
gation with respect to automotive and 
motorcycle repair manuals provided 
for in item 270.25 of the tariff sched¬ 
ules of the United States from the 
United Kingdom in accordance with 
section 201(c) of the Antidumping Act. 
1921, as amended (19 U.S.C. 160(c)), 
Treasury had concluded from the in¬ 


formation developed during its pre¬ 
liminary investigation that there is 
substantial doubt that an industry in 
the United States is being or is likely 
to be injured, or is prevented from 
being established, by reason of the im¬ 
portation of this merchandise into the 
United States. Therefore, the Commis¬ 
sion on August 10, 1978, instituted in¬ 
quiry AA1921-Inq.-19, under section 
201(c)(2) of that act, to determine 
whether there is no reasonable indica¬ 
tion that an industry in the United 
States is being or is likely to be in¬ 
jured, or is prevented from being es¬ 
tablished, by reason of the importa¬ 
tion of such merchandise into the 
United States. 

Treasury's advice to the Commission 
was published in the Federal Register 
on August 8, 1978 (43 FR 35139). 

Fuhlic hearing . A public hearing in 
connection with the inquiry will be 
held in Washington, D.C. on Thurs¬ 
day, August 24, 1978, at 10 a.m., e.d.t. 
The hearing will be held in the Hear¬ 
ing Room, United States International 
Trade Commission Building, 701 E 
Street NW., Washington, D.C. All par¬ 
ties will be given an opportunity to be 
present, to produce evidence, and to be 
heard at such hearing. Requests to 
appear at the public hearing should be 
received in writing in the office of the 
Secretary of the Commission not later 
than noon Monday, August 21.1978. 

Written statements. Interested par¬ 
ties may submit statements in writing 
in lieu of. and in addition to appear¬ 
ance at the public hearing. A signed 
original and nineteen true copies of 
such statements should be submitted. 
To be assured of their being given due 
consideration by the Commission, 
such statements should be received 
not later than August 24,1978. 

Issued: August 11,1978. 

By order of the Commission. 

Kenneth R. Mason, 

Secretary. 

[FR Doc. 78-22951 Filed 8-15-78; 8:45 am] 


[ 7020 - 02 ] 

[AA1921-186; AA1921-181] 

RAYON STAPLE FIBER FROM BELGIUM 

Correction of Notice of Now Investigation and 
Termination of Prior Investigation 

Notice is hereby given that the date 
specified for Commission action in the 
above investigation is incorrect. The 
date of Commission action, published 
August 8, 1978 (43 FR 35122), was 
given as August 25. 1978. The correct 
date is July 25,1978. 

Issued: August 11, 1978. 
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By order of the Commission. 

Kenneth R. Mason, 

Secretary. • 

[FR Doc. 78-22952 Filed 8-15-78; 8:45 am] 


[ 7020 - 02 ] 

[AA1921—InQ.-18] 

STANDARD HOUSEHOLD INCANDESCENT 
LAMPS (BULBS) FROM HUNGARY 

Inquiry and Hearing 

The United States International 
Trade Commission (Commission) re¬ 
ceived advice from the Department of 
the Treasury (Treasury) August 4. 
1978, that, during the course of deter¬ 
mining whether to institute an investi¬ 
gation with respect to standard house¬ 
hold incandescent lamps from Hunga¬ 
ry in accordance with section 201(c) of 
the Antidumping Act, 1921, as amend¬ 
ed (19 U.S.C. 160(c)). Treasury had 
concluded from the information devel¬ 
oped during its preliminary investiga¬ 
tions that there is substantial doubt 
that an industry in the United States 
is being or is likely to be injured by 
reason of the importation of the mer¬ 
chandise into the United States. 
Therefore, the Commission on August 
10, 1978. instituted inquiry AA1921- 
Inq.-18, under section 201(c)(2) of that 
act, to determine whether there is no 
reasonable indication that an industry 
in the United States is being or is 
likely to be injured, or is prevented 
from being established, by reason of 
the importation of such merchandise 
into the United States. For purposes 
of this inquiry, the term “standard 
household incandescent lamps 
(bulbs)” means lamps, medium-base 
household type, designed to operate at 
one or more wattages over 14 but not 
over 150, provided for in item 686.90 of 
the Tariff Schedules of the United 
States. The Treasury advice to the 
Commission was published on August 
7, 1978 (43 FR 34861). 

Hearing. A public hearing in connec¬ 
tion with the inquiry will be held in 
Washington, D.C., on Tuesday. August 
22, 1978, at 10 a.m., e.d.t. The hearing 
will be held in the Hearing Room, 
United States International Trade 
Commission Building, 701 E Street 
NW., Washington, D.C. All parties will 
be given an opportunity to be present, 
to produce evidence, and to be heard 
at such hearing. Requests to appear at 
the public hearing should be received 
in writing in the Office of the Secre¬ 
tary to the Commission not later than 
noon Thursday, August 17, 1978. 

Written statements . Interested par¬ 
ties may submit statements in writing 
in lieu of, and in addition to. appear¬ 
ance at the public hearing. A signed 
original and nineteen true copies of 
such statements should be submitted. 
To be assured of their being given due 


consideration by the Commission, 
such statements should be received 
not later than Tuesday. August 22, 
1978. 

Issued: August 11. 1978. 

By order of the Commission. 

Kenneth R. Mason, 
Secretary. 

[FR Doc. 78-22950 Filed 8-15-78; 8:45 am] 


[ 7555 - 01 ] 

NATIONAL SCIENCE FOUNDATION 

ADVISORY COMMITTEE ON POST-INTERNA¬ 
TIONAL PHASE OF OCEAN DRILLING (IPOD) 
SCIENCE 

Notice of Establishment 

Pursuant to the Federal Advisory 
Committee Act (Pub. L. 92-463), it is 
hereby determined that the establish¬ 
ment of the Advisory Committee on 
Post-International Phase of Ocean 
Drilling (IPOD) Science is necessary, 
appropriate, and in the public interest 
in connection with the performance of 
the duties imposed upon the Director, 
National Science Foundation (NSF) by 
the National Science Foundation Act 
of 1950. as amended, and other appli¬ 
cable law. This determination follows 
consultation with the Committee Man¬ 
agement Secretariat, pursuant to the 
Federal Advisory Committee Act and 
OMB Circular No. A-63, Revised. 

Name of committee: Advisory Committee on 
Post-International Phase of Ocean Drill¬ 
ing (IPOD) Science. 

Purpose: To evaluate, in the context of the 
national scientific effort, a proposed pro¬ 
gram of drilling, and related activities, in 
the deep oceans for scientific purposes in 
the 1980’s, and to make recommendations 
concerning the advisability of the Nation¬ 
al Science Foundation sponsoring such a 
program. 

Effective date of establishment and dura¬ 
tion: The establishment of the Committee 
is effective upon filing the charter with 
the Director. NSF. and the standing com¬ 
mittees of Congress having legislative jur- 
sidiction of the Foundation. The life of 
the committee is 4 months from the date 
of establishment. 

Membership: The Committee will consist of 
12 persons selected from the scientific 
community, the business sector and the 
general public. 

Operation: The Committee will operate in 
accordance with provisions of the Federal 
Advisory Committee Act (Pub. L. 92-463); 
NSF policy and procedures, OMB Circular 
* No. A-63. Revised, and other directives 
and instructions issued in implementation 
of the Act. 

Richard C. Atkinson. 

Director. 

August 11, 1978. 

[FR Doc. 78-22825 Filed 8-15-78; 8:45 am] 


[ 7630 - 01 ] 

PENNSYLVANIA AVENUE 
DEVELOPMENT CORPORATION 

(Executive Order No. 12044] 

IMPROVING GOVERNMENT REGULATIONS 
Adoption of Procedures 

AGENCY: Pennsylvania Avenue De¬ 
velopment Corporation. 

ACTION: Adoption of Procedures for 
Improving Government Regulations. 

SUMMARY: The Pennsylvania 

Avenue Development Corporation pro¬ 
posed procedures for development of 
regulations in accordance with Execu¬ 
tive Order No. 12044, Improving Gov¬ 
ernment Regulations, and published 
those proposed procedures for com¬ 
ment in the Federal Register of June 
2, 1978 (43 FR 24213-24214). Com¬ 
ments were requested by August 1, 
1978. No comments were received. 
Therefore, the procedures are adopted 
as published. 

DATE: The procedures are effective as 
of August 2,1978. 

Dated: August 8, 1978. 

W. Anderson Barnes, 
Executive Director. 
[FR Doc. 78-22943 Filed 8-15-78; 8:45 am) 


[ 8025 - 01 ] 

SMALL BUSINESS ADMINISTRATION 
REGION III—ADVISORY COUNCIL 
Public Meeting 

The Small Business Administration 
Region III Advisory Council, located 
in the geographical area of Richmond, 
Va., will hold a public meeting at 2 
pjn., Thursday, September 14. 1978, 
through noon on Friday, September 
15, 1978, at the Sheraton Motor Inn, 
Interstate 95 and Route 3, Fredericks¬ 
burg, Va., to discuss such matters as 
may be presented by members and the 
staff of the Small Business Adminis¬ 
tration or others attending. 

For further information, write or 
call Raymond P. Kuttenkuler, District 
Director, U.S. Small Business Adminis¬ 
tration, P.O. Box 10126, Richmond, 
Va. 23240, 804-782-2741. 

Dated: August 10,1978. 

/ K Drew, 

Deputy Advocate for 
Advisory Councils. 

[FR Doc. 78-22756 Filed 8-15-78; 8:45 am] 
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[ 8025 - 01 ] 

REGION VII ADVISORY COUNCIL EXECUTIVE 
BOARD 

Public Meeting; Change of Meeting Date 

The Small Business Administration 
Region VII Advisory Council Execu¬ 
tive Board has changed the date of its 
public meeting from 1 p.m. to 4 p.m., 
on Wednesday, September 13, 1978, to 
1 p.m. to 4 p.m. on Monday, Septem¬ 
ber 11, 1978, in Room 2506, Old Feder¬ 
al Building, 911 Walnut, Kansas City, 
Mo., to discuss such business as may 
be presented by members and staff of 
the Small Business Administration or 
others attending. 

For further information, write or 
call Conrad E. Lawlor, Regional Direc¬ 
tor, U.S. Small Business Administra¬ 
tion, Room 2311, 911 Walnut, Kansas 
City, Mo., 816-374-3316. 

Dated: August 11,1978. 

K. Drew, 

Deputy Advocate for 
Advisory Councils . 

[FR Doc. 78-22757 Filed 8-15-78; 8:45 ami 


[ 4810 - 22 ] 

DEPARTMENT OF THE TREASURY 

Customs Service 

CT.D. 78-2771 

REIMBURSABLE SERVICES—EXCESS COST OF 
PRECLEARANCE OPERATIONS 

August 10,1978. 

Notice is hereby given that pursuant 
to section 24.18(d), Customs regula¬ 
tions (19 CFR 24.18(d)), the bieweekly 
reimbursable excess costs for each pre¬ 
clearance installation are determined 
to be as set forth below and will be ef¬ 
fective with the pay period beginning 
August 27, 1978. 

Biweekly 

excess 


Installation: cost 

Montreal. Canada. $13,036 

Toronto. Canada. 26.521 

Kindley Field. Bermuda. 4,450 

Freeport. Bahama Islands 10,973 

Nassau. Bahama Islands.. 14.398 

Vancouver, Canada.. 8.001 

Winnipeg. Canada. 1,640 

Calgary, Canada. 3.082 


Nancy C. Garrett, 

Acting Assistant Commissioner 
( Administration ). 

[FR Doc. 78-22822 Filed 8-15-78; 8:45 am] 


[ 7035 - 01 ] 

INTERSTATE COMMERCE 
COMMISSION 

[Notice No. 96] 

MOTOR CARRIER TRANSFER PROCEEDINGS 

August 16, 1978. 

Application filed for temporary au¬ 
thority under section 210a(b) in con¬ 
nection with transfer application 
under section 212(b) and transfer 
rules, 49 CFR part 1132: 

MC-FC 77632. By application filed 
July 18, 1978. NOBLE VAN Sc STOR¬ 
AGE CO., INC., 1 Hayes Street, Elms- 
ford, NY 10523, seeks temporary au¬ 
thority to transfer the operating 
rights of EDDY TRANSFER CO., 
INC., 31 Merritt Street. Port Chester, 
NY 10573, under section 210a(b). The 
transfer to NOBLE VAN Sc STOR¬ 
AGE CO., INC., of the operating 
rights of EDDY TRANSFER CO., 
INC., is presently pending. 

MC-FC 77726. By application filed 
August 1. 1978, J.J.L. DISTRIBU¬ 
TION SYSTEMS, INC., 3341 Beltagh 
Avenue, Wantagh, NY 11793, seeks 
temporary authority to transfer the 
operating rights of HYMAN’S N.Y. Sc 
L.I. EXPRESS, INC., 148-23 94th 
Avenue, Jamaica, NY 11435, under sec¬ 
tion 210a(b). The transfer to J.J.L. 
DISTRIBUTION SYSTEMS. INC., of 
the operating rights of HYMAN’S 
N.Y. Sc L.I. EXPRESS, INC., is pres¬ 
ently pending. 

MC-FC 77795. By application filed 
July 31, 1978, ALBERT L. RING, 
RONALD J. RING. BERNARD J. 
RING and ANDREW C. RING, A 
PARTNERSHIP, d.b.a. FRANK 
RICHARD RING. P.O. Box 96, Neola, 
IA 51559, seeks temporary authority 
to transfer the operating rights of H. 
P. JORGENSON, AN INDIVIDUAL, 
audubon, IA 50025, under section 
210a(b). The transfer to ALBERT L. 
RING, RONALD J. RING, BERNARD 
J. RING, and ANDREW C. RING. A 
PARTNERSHIP, d.b.a. FRANK 
RICHARD RING, of the operating 
rights of H. P. JORGENSON, AN IN¬ 
DIVIDUAL, is presently pending. 

MC-FC 77796. By application filed 
August 8, 1978, SERVICE EQUIP¬ 
MENT Sc TRUCKING, INC., Box 162, 
East Route 316, Mattoon, IL 61932, 
seeks temporary authority to transfer 
the operating rights of HARRY DIE- 
PHOLZ, AN INDIVIDUAL, d.b.a. DIE- 
PHOLZ TRUCKING, P.O. Box 240, 
East Route 316, Mattoon, IL 61932, 
under section 210a(b). The transfer to 
SERVICE EQUIPMENT Sc TRUCK¬ 
ING. INC., of the operating rights of 
HARRY DIEPHOLZ, AN INDIVIDU¬ 
AL, d.b.a. DIEPHOLZ TRUCKING, is 
presently pending. 


MC-FC 77797. By application filed 
July 27. 1978. QUASAR EXPRESS. 
INC., 1812 K Avenue, Sioux Falls, SD 
57101, seeks temporary authority to 
transfer the operating rights of WIL¬ 
LIAMS TRUCK SERVICE, INC., 1812 
K Avenue, Sioux Falls. SD 57101, 
under section 210a(b). The transfer to 
QUASAR EXPRESS, INC., of the op¬ 
erating rights of WILLIAMS TRUCK 
SERVICE, INC., is presently pending. 

MC-FC 77798. By application filed 
August 2. 1978, AIR INTERNATION¬ 
AL DELIVERY, INC., R.R. 4, Box 
303F, Swanton, OH 43558, seeks tem¬ 
porary authority to transfer the oper¬ 
ating rights of SPECIAL SERVICE 
DELIVERY, INC., 3950 Detroit 
Avenue, Toledo, OH 43612, under sec¬ 
tion 210a(b). The transfer to AIR IN¬ 
TERNATIONAL DELIVERY, INC., of 
the operating rights of SPECIAL 
SERVICE DELIVERY, INC., is pres¬ 
ently pending. 

By the Commission. 

H. G. Homme. Jr., 
Acting Secretary. 

[FR Doc 78-22944 Filed 8-15-78; 8:45 am] 


[ 1505 - 01 ] 


[Notice No. 45TA] 

MOTOR CARRIER TEMPORARY AUTHORITY 
APPLICATIONS 

Correction 

In FR Doc. 78-8272 appearing at 
page 13145 in the issue for Wednes¬ 
day, March 29, 1978, under “No. MC 
134484 (Sub-No. 17TA),“ in the first 
polumn of page 13148, third line from 
the top of the page. “MO“ should read 
“MT." 


[ 7035 - 01 ] 


[Finance Docket No. 28804] 

BURLINGTON NORTHERN INC—ACQUIRE AND 
OPERATE—CHICAGO A NORTH WESTERN 
TRANSPORTATION CO. BETWEEN FISHER 
AND ORIN IN CONVERSE COUNTY, WYO. 

Burlington Northern Inc. (BN), 176 
East Fifth Street, St. Paul, Minn. 
55101, represented by Richard M. 
Gleason, Assistant Counsel, and Shir¬ 
ley A. Brantingham, attorney, Bur¬ 
lington Northern Inc., 176 East Fifth 
Street, St. Paul, Minn. 55101, hereby 
give notice that on the 17th day of 
July, if filed with the Interstate Com¬ 
merce Commission at Washington, 
D.C., an application under section 5(2) 
of the Interstate Commerce Act for a 
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decision approving and authorizing 
the acquisition and operation of an 
undivided one-half ownership in the 
Chicago & North Western Transporta¬ 
tion Co. (CNW) line of railroad be¬ 
tween milepost 528.07 near Fisher, 
Wyo., and milepost 530.75 near Orin, 
Wyo., in Converse County, Wyo., a dis¬ 
tance of approximately 3 miles. 

BN and CNW in finance docket No. 
27579 obtained approval from the In¬ 
terstate Commerce Commission to 
construct and operate a line of rail¬ 
road in Converse and Campbell Coun¬ 
ties. Wyo. The Commission's decision 
authorized joint ownership by BN and 
CNW of a portion of the line and own¬ 
ership by BN of a portion of the line. 

BN seeks Interstate Commerce Com¬ 
mission authority to purchase for 
$5,000 an undivided one-half interest 
in CNW’s existing line between Orin 
and Fisher, Wyo., a distance of ap¬ 
proximately 3 miles. The Commission 
in finance docket No. 27579 has ap¬ 
proved the joint use of this line. 

The purposes of the transaction are 
to allow BN to obtain joint ownership 
of the GUlette-Orin line in order to 
obtain access to its existing lines and 
the lines of BN’s subsidiary Colorado 


& Southern Railway from the Gil- 
lette-Orin line and to enhance the rail 
transportation of coal from the East¬ 
ern Powder River Basin. 

In the opinion of the applicant, the 
granting of the authority sought will 
not constitute a major Federal action 
significantly affecting the quality of 
the human environment within the 
meaning of the National Environmen¬ 
tal Policy Act of 1969. In accordance 
with the Commission's regulations (49 
CFR 1108.8) in Ex parte No. 55 (Sub- 
No. 4), Implementation—National En- 
vironmental Policy Act, 1969, 352 ICC 
451 (1967), any protests may include a 
statement indicating the presence or 
absence of any effect of the requested 
Commission action on the quality of 
the human environment. If any such 
effect is alleged to be present, the 
statement shall indicate with specific 
data the exact nature and degree of 
the anticipated impact. See Implemen¬ 
tation-National Environmental 
Policy Act, 1969, supra, at p. 487. 

Interested persons may participate 
formally in a proceeding by submitting 
written comments regarding the appli¬ 
cation. Such submissions shall indicate 
the proceeding designation (finance 


docket No. 28804), and the original 
and two copies thereof shall be filed 
with the Secretary, Interstate Com¬ 
merce Commission, Washington, D.C. 
20423, not later than 45 days after the 
date notice of the filing of the applica¬ 
tion is published in the Federal Regis¬ 
ter. Such written comments shall in¬ 
clude the following: the person’s posi¬ 
tion, e.g., party protestant or party in 
support, regarding the proposed trans¬ 
action; specific reasons why approval 
would or would not be in the public in¬ 
terest; and a request for oral hearing 
if one is desired. Additionally, interest¬ 
ed persons who do not intend to par¬ 
ticipate formally in a proceeding but 
who desire to comment thereon, may 
file such statements and information 
as they may desire, subject to the 
filing and service requirements speci¬ 
fied herein. Persons submitting writ¬ 
ten comments shall, at the same time, 
serve copies of such written comments 
upon the applicant, the Secretary of 
Transportation and the Attorney Gen¬ 
eral. 

H. G. Homme, Jr., 
Acting Secretary. 

CFR Doc. 78-22941 Filed 8-15-78; 8:45 am] 
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_ sunshine oct meetings _ 

This section of the FEDERAL REGISTER contains notices of meetings published under the “Government in the Sunshine Act" (PuJ>. L. 94-409) 5 U.S.C. 
552b(e)(3). 


CONTENTS 

Items 


Federal Energy Regulatory 

Commission. 1 

Federal Reserve System. 2 

Indian Claims Commission. 3 

Nuclear Regulatory 

Commission. 4 

Occupational Safety and 
Health Review Commission. 5 


[ 6740 - 02 ] 

1 

FEDERAL ENERGY REGULATORY 
COMMISSION. 

“FEDERAL REGISTER” CITATION 
OF PREVIOUS ANNOUNCEMENT: 
43 FR 36030, published August 14, 
1978. 

PREVIOUSLY ANNOUNCED TIME 
AND DATE OF MEETING: 10 a.m., 
August 16, 1978. 

CHANGE IN THE MEETING: The 
following items have been added: 

Item No., Docket No., and Company 

CAG-19. CP75-19, Trunkline Gas Co. 
CAG-20. CP78-333 and CP78-362, United 
Gas Pipe Line Co. 

CAG-21. CP78-314, El Paso Natural Gas Co. 
CAG-22. CP78-343, Tennessee Gas Pipeline 
Co. 

Lois D. Cashell, 
Acting Secretary. 
[S-1648-78 Filed 8-14-78: 10:28 am] 


[ 6210 - 01 ] 

2 

BOARD OF GOVERNORS OF THE 
FEDERAL RESERVE SYSTEM. 

TIME AND DATE: 6 p.m., Sunday, 
August 13, 1978. 

PLACE: 20th Street and Constitution 
Avenue NW., Washington, D.C. 20551. 

STATUS: Closed. 

MATTERS TO BE CONSIDERED: 
Comments to be communicated to the 
House Committee on Banking, Fi¬ 
nance and Urban Affairs concerning 


bills dealing with Federal Reserve 
membership. This matter was original¬ 
ly announced for a meeting on Friday, 
August 11, 1978. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Mr. Joseph R. Coyne, Assistant to 
the Board, 202-452-3204. 

Dated: August 14,1978. 

Griffth L. Garwood, 
Deputy Secretary 
of the Board. 

[S-1661-78 Filed 8-14-78; 2:18 pm] 


[ 7030 - 01 ] 

3 

INDIAN CLAIMS COMMISSION. 

TIME AND DATE: 10:15 a.m., August 
23, 1978. 

PLACE: Room 600, 1730 K Street 
NW., Washington, D.C. 

STATUS: Open to the public. 

Dockets 15-L, 29-1 and 216, Potawatoml 
Docket 15-D, Pottawatomie. 

Docket 295-A, Mojave. 

Docket 332-C, Yankton Sioux. 

Docket 355, Pueblo of Santo Domingo. 

FOR MORE INFORMATION: 

David H. Bigelow, Executive Direc¬ 
tor, Room 640, 1730 K Street NW., 
Washington, D.C. 20006, telephone 
202-653-6174. 

CS-1650-78 Filed 8-14-78; 11:33 am] 


[ 7590 - 01 ] 

4 

NUCLEAR REGULATORY COM¬ 
MISSION. 

TIME AND DATE: Thursday, August 
17, 1978, 

PLACE: Commissioners' Conference 
Room, 1717 H Street NW., Washing¬ 
ton, D.C. 

STATUS: Open and closed. 

MATTERS TO BE CONSIDERED: 


Thursday, August 17—10 a.m. 

1. General briefing on industrial radiologi¬ 
cal health (including NRDC petition on oc¬ 
cupational exposure) (further actions to 
control risks associated with occupational 
radiation exposures in NRC-licensed activi¬ 
ties) (approximately 1 hour, public meet¬ 
ing). 

2 . Discussion of personnel matter (ap¬ 
proximately 1 hour if required, closed, ex¬ 
emption 6). 

Thursday, August 17—1:30 p.m. 

1. Briefing on amendment to 10 CFR 50 
“Domestic Licensing of Production and Uti¬ 
lization Facilities” (approximately 1 hour, 
public meeting). 

2. Briefing on reactor licensing schedules 
(approximately 1 hour, public meeting). 

3. Affirmation items (approximately 10 
minutes, public meeting): a. Appointment of 
member to ASLBP. b. Licensing of spent 
fuel storage, c. Minor clarification in Sun¬ 
shine Regulations. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Walter Magee, 202-634-1410. 

Walter Magee, 
Office of the Secretary. 

August 10, 1978. 

[S-1649-78 Filed 8-14-78; 10:38 am] 


[ 7600 - 01 ] 

5 

OCCUPATIONAL SAFETY AND 
HEALTH REVIEW COMMISSION. 

TIME AND DATE: 2 p.m., August 17, 
1978. 

PLACE: Room 1101, 1825 K Street 
NW., Washington, D.C. 

STATUS: This meeting is subject to 
being closed by a vote of the Commis¬ 
sioners taken at the beginning of the 
meeting. 

MATTERS TO BE CONSIDERED: 
Discussion of specific cases in the 
Commission adjudication process. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Ms. Lottie Richardson, 202-634-7970. 
Dated: August 11, 1978. 

CS-1647-78 filed 8-14-78; 9:33 am] 
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FEDERAL COMMUNICATIONS COMMISSION 

THE LAW OF POLITICAL BROADCASTING AND CABLECASTING 

AGENCY: Federal Communications Commission. 

ACTION: Public notice. 

SUMMARY: This public notice, titled “The Law of Political Broadcasting and 
Cablecasting,” restates and summarizes the statutes. Commission rules and poli¬ 
cies. and decisions of the courts and the Commission relating to broadcasts and 
cablecasts by or about candidates for public office. 

DATES: Adopted: July 20, 1978. 

ADDRESSES: Federal Communications Commission, Washington, D.C. 20554. 
FOR FURTHER INFORMATION CONTACT: 

William B. Ray, Broadcast Bureau, 202-632-5414. 

SUPPLEMENTARY INFORMATION: Following is the Federal Communication 
Commission’s primer on broadcasts and cablecasts by or about candidates for 
public office. 


Part I.— Introduction 

s 

A. Purpose of Primer. 

B. The Importance of Political Broadcasting. 

C. Where to Send Complaints and Inquiries. 

D. How to File a Complaint. 

E. Sections 315 and 312(a)(7) of the Communications Act. 

Part II.— General Summary op Political Broadcasting and Cablecasting Law 

A. Equal Time? Equal Opportunities? Fairness Doctrine? 

B. The Purpose of the Law. 

C. Legally Qualified Candidates. 

D. Who are “Opposing Candidates”? 

E. Laws Apply Only to Appearances by Candidates. 

F. What are "Equal Opportunities”? 

G. Censorship of Candidates not Permitted. 

H. Rates to be Charged for Time. 

I. How Much Time Must a Station Provide? 

J. The “Seven-Day Rule.” 

K. Political Editorials. 

L. Personal Attacks. 

M. The Fairness Doctrine. 

N. Identifying Sponsors of Broadcasts and Cablecasts. 

O. Miscellaneous Rules and Policies. 

Part III.— Detailed Explanation of Political Broadcasting and Cablecasting Law 

A. Who is a “Legally Qualified Candidate for Public Office”? 

B. When Are Candidates “Opposing Candidates”? 

C. What Is a “Use” of a Station by a Candidate? 

D. What Appearances by Candidates Are Not “Uses”? 

E. What Are “Equal Opportunities”? 

F. Censorship: Other Restrictions on Candidates. 

G. Rates Which May Be Charged Candidates. 

H. How Much Time Must a Station Provide? 

I. The “Seven Day Rule.” 

J. Political Editorials; Personal Attacks. 

K. The Fairness Doctrine in Political Broadcasting. 

L Identifying Sponsor of Broadcast. 

M. Miscellaneous Rules and Policies. 


Appendix.—The Commission s Rules and Regulations in 47 CFR Chapter I on Political 
Broadcasting and Cablecasting 

Index 

FART I.—INTRODUCTION 
A.—Purpose of Primer 

The FCC has prepared this booklet to inform you of the law on broadcasts 
and cablecasts by candidates for public office. The booklet, which we call the 
Primer, also includes the Commission’s most important rulings and statements 
of policy on political broadcasting. In most cases, specific examples are given of 
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how the law and the rules apply—sometimes in question and answer form—so as 
to make the Primer as understandable as possible. In the discussion of most 
questions in Part III, you will see citations to FCC rulings or court decisions so 
that you can review the full text of the ruling or decision if you wish to do so. 1 

The Primer is organized according to subject matter so that the questions 
and answers about each aspect of political broadcasting are together. When, 
necessary, cross references are made to other parts of the Primer. Unlike former 
editions, the Primer has an index. 

The Primer cites only current interpretations of the law. Unlike former 
Primers, it omits old decisions that have been overruled, because citing them 
would tend to confuse the reader. On the other hand, this Primer includes many 
new rulings issued by the Commission since the last edition was published. 

1.—All Political Laws and Rules Covered 

This is the first Primer that tries to deal with all laws, rules and policies 
about political broadcasting. This includes not only “equal time“ and “censor¬ 
ship,” but “reasonable access” for candidates for Federal office, the rates that 
may be charged candidates for time, the fairness doctrine as it applies to politi¬ 
cal campaigns, the personal attack and political editorializing rules, and the 
rules on sponsorship identification, logging of broadcasts and keeping a public 
file as they apply to broadcasts and cablecasts by or about political candidates. 

Some Federal laws on political elections are not administered by this Com¬ 
mission, but rather by the Federal Election Commission. Even though our 
agency does not administer these laws, we have included short discussions of 
two of them in this Primer for your information. 

2.— How the Primer Is Organized 

Part I of the Primer is titled “Introduction.” It includes the preceding intro¬ 
ductory passages as well as an explanation of the importance of political broad¬ 
casting, instructions on where and how to file complaints and inquiries, and the 
text of the sections of the Communications Act of 1934 that govern political 
broadcasting and cablecasting. 

Part II is a general summary of political broadcasting and cablecasting law. 
In it, we cover the main points of the laws and rules on this subject in language 
that we hope the non-lawyer can readily understand. 

Part III is in 13 parts, each of which takes up a different aspect of political 
broadcasting and cablecasting law. It gives the law in much greater detail than 
does Section II, and it gives examples of how the law has been applied to 
specific situations. It also gives citations to the FCC rulings and court decisions 
that are the authority for the statements of law made in that Section. 

The Appendix contains the Commission Rules and Regulations interpreting 
and administering the sections of the Communications Act that apply to politi¬ 
cal broadcasting and cablecasting. 

Finally, there is an Index which we hope will enable you to find the answers 
to your questions quickly. 

B.—The Importance of Political Broadcasting 

Congress has recognized the great importance of political broadcasting by 
passing laws which establish stricter standards for this type of broadcast and 
cablecast than for any other. Most of these are in Section 315 of the Communi¬ 
cations Act, which requires “equal opportunities” for candidates, forbids censor¬ 
ship of what they say, and puts a ceiling on the amounts that stations and cable 
systems may charge them for time. Another section of the Communications Act 
dealing with political broadcasts, 312(a)(7), requires stations to give or sell “rea¬ 
sonable access” to candidates for Federal elective office. 

The U.S. Supreme Court also has recognized the great importance to the 
public of political broadcasts in more than one decision. For example, it held 
that since Section 315 forbids a station to censor a candidate’s broadcasts and 
since stations should not be discouraged from carrying these broadcasts, a sta¬ 
tion was not subject to libel suits for anything that a candidate might broadcast. 
Fanners Educational and Cooperative Union v. WDAY, Inc., 360 U.S. 525 (1959). 

The FCC itself has stressed the importance of political broadcasting many 
times. In one statement, it said: 

In short, the presentation of political broadcasting, while only one of the many ele¬ 
ments of service to the public • • • is an important facet, deserving the licensee's closest 
attention, because of the contribution broadcasting can thus make to an informed elector¬ 
ate—in turn so vital to the proper functioning of our Republic. Licensee Responsibility as to 
Political Broadcasts, 15 F.C.C. 2d 94 (1968). 

Because of the importance of political broadcasts, the Broadcast Bureau and 
the Office of General Counsel have been given joint responsibility to issue 


•This Primer serves as an accurate restate¬ 
ment of existing rules and precedent. The 
Commission’s decisions summarized in this 
document were reached in specific factual 
contexts, and may contain concurring and 
dissenting views. Any reader having questions 
about the interpretations set forth in this 
Primer should examine the text of the specif¬ 
ic case(s) cited. 
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rulings in the broadcasting field under authority delegated to them by the 
Commission, and to make recommendations to the Commission itself on the 
major cases which go to it for decisions rather than to the staff. Complaints and 
inquiries about political broadcasting and cablecasting are given special priority 
by the Commission so that rulings can be made on all complaints in time to put 
the rulings into effect before election day. 

C—Where To Send Complaints and Inquiries 

Although we have tried to cover the most important, difficult and frequent¬ 
ly asked questions about the laws on political broadcasts in this Primer, each 
day usually brings at least one new question of interpretation. If you have a 
question about the law on political broadcasts and cannot find the answer in 
this Primer, or if you have a complaint on this subject, write to: 

Complaints and Compliance Division 
Broadcast Bureau 

Federal Communications Commission 
1919 M Street NW., 

Washington. D.C. 20554 

If you have a question or complaint in connection with cable systems, write 
to: 

Policy Review and Development Division 
Cable Television Bureau 
Federal Communications Commission 
1919 M Street NW.. 

Washington. D.C. 20554 

If time is short and does not permit use of the mails, you can obtain an oral 
staff opinion or ruling by placing a telephone call to (202) 632-7586. the Fair¬ 
ness/Political Broadcasting Branch of the Complaints and Compliance Division. 
If your complaint or question is about a cable origination, call (202) 632-6468. 

D.—How To File a Complaint 

No special form is needed for filing complaints about political broadcasting 
or cablecasting. However, in order to speed up our handling of complaints, we 
recommend that you follow these steps: 

(1) Before complaining to the Commission, complain to the station or cable 
operator that you believe has denied you your legal rights. We encourage nego¬ 
tiation between candidates and stations or cable operators and have found that 
many disputes can be settled in that way, without our intervening. 

(2) When you do file a complaint with the Commission, send a copy to the 
station or cable operator at the same time. 

(3) The complainant and the station or cable operator should continue to 
send copies to each other of all correspondence between them and the Commis¬ 
sion, thus saving time in settling the complaint. 

(4) Unless it is within the last few days before an election so that a written 
complaint might arrive too late to be acted upon, send your complaint in writ¬ 
ing. It should contain (i) the name, address and telephone number of the com¬ 
plainant; (ii) the call letters (or name) and location (city and State) of the 
station or cable operator; (iii) a detailed statement of the facts of the case, 
including the public office involved, the date and kind of election to be held 
(primary or general election), and whether the complainant and his opponent or 
opponents are legally qualified candidates for public office under the laws of 
their State. When the complainant is seeking “equal opportunity,” he or she 
should give the dates of prior broadcasts or cable originations, if any, by his or 
her opponents, the date on which a request for equal opportunities was made to 
the station or cable operator, and the reasons the station or cable operator gave 
for refusing the request. Where the complainant alleges denial of “lowest unit 
rate” or, if a candidate for federal office, denial of “reasonable access,” the 
complainant should furnish all essential facts on which the complaint is based. 

E.—Sections 315 and 312(a)(7) of the Communications Act 

Section 315 of the Communications Act of 1934, as amended, follows: 

(a) If any licensee shall permit any person who is a legally qualified candidate for any 
public office to use a broadcasting station, he shall afford equal opportunities to all other 
such candidates for that office in the use of such broadcasting station: Provided, That such 
licensee shall have no power of censorship over the material broadcast under the provisions 
of this section. No obligation is imposed under this subsection upon any licensee to allow 
the use of its station by any such candidate. Appearance by a legally qualified candidate on 
any— 

(1) bona fide newscast, 

(2) bona fide news Interview. 

(3) bona fide news documentary (if the appearance of the candidate is Incidental to the 
presentation of the subject or subjects covered by the news documentary), or 
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(4) on-the-spot coverage of bona fide events (including but not limited to political 
conventions and activities incidental thereto), 

shall not be deemed to be use of a broadcasting station within the meaning of this subsec- ^ 

tion. Nothing in the foregoing sentence shall be construed as relieving broadcasters, in 
connection with the presentation of newscasts, news interviews, news documentaries, and 
on-the-spot coverage of news events, from the obligation imposed upon them under this 

chapter to operate In the public interest and to afford reasonable opportunity for the j 

discussion of conflicting views on issues of public importance. * 

(b) The charges made for the use of any broadcasting station by any person who is a 
legally qualified candidate for any public office in connection with his campaign for nomi¬ 
nation for election, or election, to such office shall not exceed— 

(1) during the 45 days preceding the date of a primary or primary runoff election and 
during the 60 days preceding the date of general or special election in which such person is 
a candidate, the lowest unit charge of the station for the same class and amount of time for 
the same period; and 

(2) at any other time, the charges made for comparable use of such station by other 
users thereof. 

(c) For purposes of this section— * ! 

(1) the term “broadcasting station” includes a oommunity antenna television system; [ 

and 

(2) the terms “licensee” and “station licensee” when used with respect to a community 
antenna television system mean the operator of such system. 

(d) The Commission shall prescribe appropriate rule and regulations to carry out the 
provisions of this section. 

Section 312 of the Communications Act states in part: « 

(a) The Commission may revoke any station license or construction permit—* • • 1 

(7) for willful or repeated failure to allow reasonable access to or to permit purchase of , l 

reasonable amounts of time for the use of a broadcasting station by a legally qualified / 

candidate for Federal elective office on behalf of his candidacy. t 

PART II.—GENERAL SUMMARY OF POLITICAL BROADCASTING AND CABLECASTING LAW ' 

This part of the Primer is a general statement of the law of political broad¬ 
casting and cablecasting. It covers the most important parts of the law, but it 
does not give a detailed explanation of how it applies to every situation and it 
does not deal with some of the exceptions that must be made in applying the 
law. Therefore, it must not be taken as a definitive statement for legal reference 
purposes. For that, see Part III, which discusses the law in detail, explains how 
it applies to specific situations, and cites the statutes, rules, court decisions and 
Commission rulings which give it legal authority. 

A.—Equal Time? Equal Opportunities? Fairness Doctrine 

Many people confuse the ‘‘fairness doctrine” with the law on political broad¬ 
casting, or think that the phrase “equal time” covers both of them. Although 
the fairness applies in some ways to political broadcasting, the law on broad¬ 
casts by political candidates requires “equal opportunities.” which is different 
from, the fairness doctrine. It also is not exactly the same as “equal time,” 
although that is the phrase many people use. Here are short definitions of these 
three terms: 

Fairness Doctrine.— It applies to issues rather than persons , and it does not , 

require either “equal time” or “equal opportunities.” It does require a broadcast¬ 
er to provide “reasonable opportunity” for the presentation of conflicting views 
on the important controversial public issues in his area. “Reasonable opportuni¬ 
ty” does not necessarily mean “equal time.” 

Equal time.— The law never uses this phrase. It uses the broader term, 

“equal opportunities.” 

Equal opportunities.— If a candidate obtains time on a station, other candi¬ 
dates for the same office may obtain “equal opportunities” on the station. Equal 
opportunities usually include equal time, but the term m^ans more than equal 
time. For example, it means the right to obtain time in a period likely to attract 
approximately the same size audience as the period in which the opposing 
candidate appeared. 

B.—The Purpose of the Law 

Congress adopted the law on political broadcasting and cablecasting to 
achieve these basic purposes: 

1. Prevent discrimination between competing candidates by broadcasting sta¬ 
tions and cable systems operators; j 

2. Make sure that candidates are allowed to speak freely on the air without 
censorship by broadcasters or cable operators; 

3. Guarantee time rates to political candidates as favorable as those offered 
by broadcasters and cable operators to their most favored advertisers; 

4. Make sure that candidates for Federal elective office are given or sold 
reasonable amounts of time for their campaigns. 
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Sections 312 and 315 of the Communications Act contain the laws which 
Congress passed in order to achieve these purposes. These two sections are 
reproduced in Part I of the Primer. Section 315 deals with equal opportunities, 
freedom of candidates from censorship, the maximum rates that may be 
charged candidates for time, and news programs that are exempt from the equal 
opportunities requirement. Section 312(a)(7) requires that candidates for Federal 
elective office be given “reasonable access’* on an unpaid basis or be allowed to 
buy “reasonable amounts of time** in which to promote their candidacies. All of 
these requirements apply only to programs or announcements in which legally 
qualified candidates appear in person or by tape or film. Therefore, before 
further discussion of other parts of Sections 312 and 315, we must explain what 
a “legally qualified candidate for public office** is. and to what kinds of broad¬ 
casts by candidates the law refers. We also must explain which candidates are 
considered to be opposing candidates so as to be entitled to equal opportunities. 

C—Legally Qualifed Candidates 

The first requirement for becoming a legally qualified candidate for nomina¬ 
tion or election to an office is to be eligible under the law to hold the office if 
elected to it. Local, state or federal law will apply here, depending on what 
office the person is seeking. For example, the Commission once ruled that a 
minor party’s candidate for President who was 31 years old was not a legally 
qualified candidate for President because the United States Constitution states 
that no one may become President unless he or she is at least 35 years old. 

The second requirement is to announce that one is a candidate for nomina¬ 
tion or for election. 

The third requirement is more complicated, and it depends on whether (a) a 
person is seeking final election to an office or nomination to run for election, 
and (b) if he or she is seeking nomination, whether the nomination will be 
decided by a primary election or by a party convention or caucus. 

To be a legally qualified candidate for election to office, a person must 
either qualify for a place on the ballot under State laws or must publicly 
commit him or herself to seeking election as a write-in candidate and be eligible 
under State law to be voted for by this method. Write-in candidates also must 
make a “substantial showing** that they are serious (“bona fide*’) candidates for 
election. A “substantial showing” will depend on the facts of each case. In one 
case, the Commission decided that a write-in candidate had made a substantial 
showing by making campaign speeches, distributing campaign literature, issuing 
press releases and maintaining a campaign committee. 

Another complication arises when we consider persons who claim to be legal¬ 
ly qualified candidates for election to the Presidency or Vice Presidency of the 
United States. The same rules apply to them in individual States as to candi¬ 
dates for other offices about becoming eligible by getting a place on the ballot, 
qualifying as write-in candidates, etc. However, they are running for election 
nationally and a question arises as to which States they will be considered t 
legally qualified candidates in, and thus be entitled to equal opportunities, low 
political time rates, “reasonable access,” etc. The Commission has interpreted 
the law as meaning that if a person is a legally qualified candidate under its 
rules for President or Vice President in 10 or more States, he or she will be 
considered a legally qualified candidate in all States. If he or she is a legally 
qualified candidate in fewer than 10 States, then he or she will be treated as a 
legally qualified candidate only in those States in which he or she has qualified. 

Next, let’s consider candidates for nomination to office. If the nominees are 
selected in a primary election, the same rules apply as for candidates for elec¬ 
tion to office. If the nominees are named by a party convention or caucus, the 
person claiming to be a legally qualified candidate for nomination must make a 
substantial showing that he or she is a serious candidate for the nomination. 

Persons seeking nomination for the Presidency or Vice presidency are con¬ 
sidered legally qualified candidates for nomination in (1) those States in which 
they (or their proposed delegates) have qualified for the primary or presidential 
preference ballot or (2) those States in which they have made a substantial 
showing of being serious candidates for nomination. They will be considered 
legally qualified candidates for nomination in all States if they have qualified in 
10 or more States. Otherwise, they will be considered legally qualified candi¬ 
dates for nomination only in those States in which they have met the standards 
for qualification. 

D.—Who Aro "Opposing Candidates?” 

Section 315 says that if one legally qualified candidate uses a station, the 
station must allow all other legally qualified candidates for “that office” to have 
equal opportunities. The FCC and the Federal courts have interpreted this 
requirement to apply only to candidates who are directly opposing each other 
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for nomination or for election. During the pre-nomination period, only the 
candidates seeking nomination for the same office by the same party are oppos¬ 
ing candidates. For example, candidates seeking the nomination of the “Good 
Government Party" for sheriff are not opposing candidates to those seeking 
nomination for sheriff by the “Square Deal Party.” After each party has nomi¬ 
nated its candidate, their two nominees will then become opposing candidates in 
the campaign for election to the office. 

Confusion also sometimes arises over whether candidates for election to one 
office are entitled to opportunities equal to those given to candidates for elec¬ 
tion to a different office. For example, candidates for the State legislature in 
one district may think they are entitled to as much time on stations in that 
district as the candidates for Governor of the State. A station must give all 
candidates for State legislature the same opportunities that it affords any one 
candidate for State legislature in that district, but the licensee of the station 
may make his own decision on whether the candidates for Governor should be 
afforded more time than the candidates for State legislature, based on his 
judgment of the importance of the races and the amount of public interest in 
them. There is one exception to this. Section 312(a)(7) of the Communications 
Act requires that all candidates for Federal elective office, such as for President, 
Senator or Congressman, be allowed “reasonable access" to the air or be allowed 
to buy “reasonable amounts of time.” 

E.—Laws Apply Only to Appearances by Candidates 

The political broadcasting laws that we are discussing here apply only to 
programs or announcements in which candidates take part personally, either by 
voice or picture. The laws apply regardless of what the candidate talk about. 
The FCC and the courts have held that any kind of an appearance counts as a 
“use" of a station under Section 315. If an actor or comedian is a legally quali¬ 
fied candidate for public office in a State, his appearance in a motion picture 
drama or comedy on a TV station in that State will entitle his political oppo¬ 
nents to equal opportunities on that station, even if no mention of his candidacy 
is made in the motion picture. 

_In order for a political program or announcement to qualify for political 
time rates, equal opportunities, etc., the candidate must take part in it in such a 
way that the audience will recognize his voice or picture. Even if his voice 
merely states who is the sponsor of a rapid political announcement, this will be 
sufficient, provided that he identifies himself by name or his voice is so well 
known that the audience will recognize it. However, in order for Sections 312 
and 315 to apply to a whole program, the candidate must play a greater role. His 
appearance must be “substantial in length" and be an essential part of the 
program, and the program must be under his control and direction. 

There is a major exception to the above statements which should be men¬ 
tioned at this point. The “equal opportunities" law does not apply to four kinds 
of news programs. A personal appearance by a candidate on any of the following 
kinds of programs does not require that equal opportunities be given to his 
opponents: 

newscasts: 
news interview: 

news documentary—“if the appearance of the candidate is incidental to the presentation of 

the subject covered by the news documentary": 
on-the-spot coverage of news events. 

Thus, if a station interviews a candidate or uses an excerpt from his speech on 
any of these kinds of programs, Section 315 in itself will not require the station 
to do anything for opposing candidates for that office. However, the fairness 
doctrine may require that the station devote some time to the campaigns of 
other candidates, as will be explained in that part of the Primer. 

F.—What Ara “Equal Opportunities"? 

Section 315 of the Communications Act requires that candidates for the 
same office be given equal opportunities in using a station or cable system. As 
explained above, “equal opportunities" does not always mean the same as “equal 
time." It usually means more. For example, if Candidate Smith buys 30 minutes 
of prime time on a TV station for $500, but the station charges his opponent 
Jones $600 for the same time period, Jones has not received an equal opportuni¬ 
ty. Or, if the station refuses to sell Jones any prime time but offers him only 
such periods as 1:00-1:30 a.m. or 6:00-6:30 a.m. it will not be giving him an equal 
opportunity in the use of the station because late-night and early-morning pro¬ 
grams are likely to have smaller audiences on television than those in prime 
time periods. 

The Commission’s rules forbid any discrimination between candidates in 
rates or in any other way. They also forbid a selling one candidate so much time 
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that there is none left for his opponents. The rules do not require a station to 
sell or give a candidate any particular time period, or even to make available 
exactly the same time period that was sold or given to his opponent. The station 
must, however, make periods that normally have comparable audiences availa¬ 
ble to competing candidates upon request. As will be noted further along in this 
part of the Primer, a candidate must request his “equal opportunities’* within 
seven days of his opponent’s use of a station, and the station need not notify a 
candidate of his opponent's broadcasts. The opponent can learn this by looking 
at the station’s “political file,” which must be made available at the station for 
public inspection. 


G.—Censorship of Candidates Not Permitted 

Section 315 says that the licensee of a station “shall have no power of 
censorship over the material broadcast” by legally qualified candidates for 
public office. This applies to “uses” of stations by candidates themselves. It does 
not apply to appearances by candidates on any of the exempt news programs. A 
station’s news editor who chooses to use an excerpt from a candidate’s speech on 
a newscast may edit the excerpt as is usual in preparing a news program, but if 
the candidate appears on any program except an exempt news program, the 
station cannot edit his material in any way or limit what he talks about. It 
cannot refuse to carry his broadcast even if it contains libelous material or is 
vulgar or in “bad taste.” It cannot require the candidate to appear either live or 
on tape, or even ask to preview his script or pre-audition his tape or film, except 
to learn (1) whether it contains the required sponsorship identification (if it is 
paid for); (2) whether it is the agreed-upon length for the period reserved for it, 
or (3) whether the candidate himself will appear on the program so that it 
becomes a “use” and is subject to equal opportunities, the political time rate, 
etc. Since a station may not censor what a candidate says, the station itself 
cannot be held liable in a civU suit for any libelous statements the candidate 
makes. 

It should be noted that the non-censorship part of Section 315 applies only 
to announcements or programs in which a candidate himself takes part and 
which are not exempt news programs. If the broadcast is by someone else, the 
non-censorship provision does not apply and the station is not protected against 
libel suits by the Supreme Court decision. Therefore, the station may refuse to 
broadcast an announcement or program if its licensee believes it contains libel¬ 
ous or false statements, provided that the station is acting in good faith and is 
complying with the Fairness Doctrine. 

H.—Rates To Be Charged for Time 

A station or cable system is never allowed to charge a candidate more for 
time than it would charge a regular commercial advertiser, and during some 
periods it must give candidates the benefit of volume discounts that a commer¬ 
cial advertiser might not get. These limitations on rates apply to programs or 
announcements on which a candidate appears in person, not to appearances by 
others speaking in his behalf, with one exception that will be explained when 
we take up the Fairness Doctrine. 

Specifically, a station may never charge candidates more than it would i 
charge anyone else for “comparable use” of the station. For example, if a sta¬ 
tion sells a single spot announcement for $10 but reduces the rate to $7.50 if an 
advertiser buys 10 spots, a candidate will pay $10 for a single spot but will 
receive the discounted rate of $7.50 if he or she buys 10. However, during the 45 
days preceding a primary election and the 60 days preceding a general election, 
the station may not charge a candidate more than its “lowest unit charge” for 
“the same class and amount of time for the same period.” This means that if a 
radio station charges $10 for a one-minute spot at 8 a.m. on week days but only 
$7.50 if the advertiser buys 10 of these spots, it must sell one spot to a political 
candidate at its lowest unit rate, which in this case is $7.50. Even if a station 
gives a special low rate to only one advertiser, it must base its rate to candidates 
on this special low rate, not its average rate. If a station has a special “package” 
plan which offers advertisers a discount if they buy, say, 12 spots a day, of 
which three are in morning “drive time”, three are mid-day. three are in after¬ 
noon “drive time” and three in the evening, it must make the same package rate 
available to candidates on a proportionate basis. That is, if a candidate wants to 
buy four spots a day, one in each time period, he may buy them for one-third of 
the cost of the 12-spot package. However, he cannot get the discount package 
rate if he wants all of his spots broadcast in the more desirable morning or 
afternoon “drive time.” 
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I.—How Much Time Must a Station Provide? 

Congress, the United States Supreme Court and the FCC all have made 
clear the fact that a broadcasting station must “afford reasonable opportunity 
for the discussion of conflicting views on issues of public importance", and that 
this obligation applies especially to political broadcasting. The language in quo¬ 
tation marks in the previous sentence is from Section 315 of the Communica¬ 
tions Act. The U.S. Supreme Court has recognized the importance of political 
broadcasts in major decisions. The FCC has stated that political broadcasting is 
one of the major elements of a station’s service to the public “because of the 
contribution broadcasting can make to an informed electorate—in turn so vital 
to the proper functioning of our, Republic." 

Thus, the Commission expects broadcasters to devote substantial amounts of 
time to broadcasts by and about candidates for public office. Some programs 
and announcements that are regularly sponsored by commercial advertisers may 
have to be canceled to make room for political broadcasts during a campaign. 
Also, it is no excuse to claim that a station’s program format prevents it from 
carrying anything longer than spot announcements by candidates. 

The law on this subject applies to all candidates for public office, but it 
applies in a different way to candidates for Federal elective office. In 1972 
Congress amended the Communications Act to state that the Commission may 
revoke a station’s license for 

• • • willful or repeated failure to allow reasonable access to or to permit purchase of 
reasonable amounts of time for the use of the broadcasting station by a legally qualified 
candidate for Federal elective office on behalf of his candidacy. 

This law applies to “uses" (appearances by candidates themselves on pro¬ 
grams). It does not apply to appearances by supporters or spokesmen of candi¬ 
dates. It does not require a station to provide free time—only that it either give 
“reasonable access" or sell “reasonable amounts of time." 

What “reasonable access" is will depend on the circumstances of each case. 
For example, a station with a signal that covers many Jurisdictions in which 
many candidates are running for office may not be expected to make as much 
time available to each Federal candidate as a station with fewer candidates to 
cover. The Commission relies first of all, on the reasonable, good faith judgment 
of broadcasters in deciding what reasonable access is in any particular situation. 
However, broadcasters should be guided by certain principles in making this 
judgment, and the Commission will use these principles in deciding whether a 
broadcaster’s judgment has been reasonable. 

Among these principles are the following: 

1. Unless there are unusual circumstances, such as the presence during a 
campaign of a great many candidates, stations must make available “prime¬ 
time" program time. “Prime time" means the evening hours on TV when the 
audience is usually greatest. It normally means time on radio when most people 
are driving to and from work. 

2. Commercial stations must always make prime-time spot announcements 
available. 

3. Stations may not adopt a policy of rejecting requests by Federal candi¬ 
dates of types, lengths and classes of time that they normally sell to commercial 
advertisers. 

4. Stations must provide reasonable access at least during the 45 days before 
a primary election and the 60 days before a general election. The Commission 
will decide on a case-by-case basis whether they need to provide access before 
these periods. It will also decide when access must begin before a convention if 
candidates are to be chosen in that way. 

5. Non-commercial educational stations have the same obligations as com¬ 
mercial stations. However, they need not make available lengths of program 
time that are not consistent with their normal program schedules, and even if 
they usually broadcast spot promotional or public service announcements, they 
generally do not need to make spot announcements available to political candi¬ 
dates. However, a non-commercial station may not reject anything submitted by 
a candidate just because it was originally prepared for broadcast on a commer¬ 
cial station. 

6. A federal candidate need not be given or sold any particular position on a 
station’s schedule. For example, he or she need not be given a spot immediately 
next to the most popular program on a station. If he or she could, it might 
become impossible to give “equal opportunities" to other candidates for the 
same office if they demanded spots next to this program. 

The law does not require a station to make time availabe to candidates in 
every state, county and local race. However, since political broadcasting is con¬ 
sidered so important and since many state and local races are of great impor¬ 
tance and interest to the people in those areas, the Commission expects broad- 
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casters to make time available for candidates in these races on the basis of the 
importance of the races and the public interest in them. 

A station does not need to make time available to candidates in every race, 
however. If it gives time to candidates in a certain race, it need not sell them 
time, and it does not need either to give^or sell time in a particular position on 
the station’s schedule. • 


J.—Th« “Seven-Day Rule” 

The so-called ’’seven-day rule” requires a candidate who wants equal oppor¬ 
tunities to make his request within one week of the day on which his opponent 
made his broadcast or cablecast. Thus, if Candidate A has been making broad¬ 
casts on a station for five weeks and his opponent B does not request equal 
opportunities until the end of the fifth week, B is entitled only to the amount of 
time that A has used during the fifth week. The Commission adopted this rule 
so that broadcasters and cable system operators could make orderly plans in 
advance for allocating time to candidates. It also wanted to make sure that one 
candidate did not “lie in the bushes” until a day or two before election and then 
gain an unfair advantage over his opponent by demanding and getting a block of 
more valuable last-minute time, equal to all of the time his opponent used 
during the whole campaign. 

The rule applies only to persons who are legally qualified candidates at the 
time one of them makes a broadcast or cablecast. If A is a legally qualified 
candidate and makes a broadcast on August 1, and B does not become a legally 
qualified candidate under the laws of that state until August 2, B is not entitled 
to equal opportunities, no matter how quickly he files his request. However, if A 
makes a second Broadcast on August 3, B is entitled to equal opportunities if he 
files his request by August 10. 

If A makes a broadcast on August 1 but does not become a legally qualified 
candidate until August 2 and if B is a legally qualified candidate on August 1, B 
is not entitled to equal opportunities on the basis of A’s August 1 broadcast, 
because A was not a legally qualified candidate on that date. 

There is one further complication to the rule. It says that the request must 
be submitted within one week of the “first prior use” which created the right of 
equal opportunities. Notice that word “first.” Here is an example: 

On August 1, A, B and C all are legally qualified candidates for the same 
office. A makes a broadcast on August 1. On August 5, B requests equal opportu¬ 
nities on the basis of A’s broadcast. The station agrees, but B does not use his 
time until August 15. On August 10, C makes a request for equal opportunities, 
claiming that his request should be granted because it was made within seven 
days of B’s request. The rule does not require the station to grant C’s request 
because the seven-day rule is not based on the time a request is made by another 
candidate. It is based on the date the time is used. Even if C had made another 
request on August 16, based on B’s broadcast of August 15, C still would not be 
entitled to equal opportunities because he was a candidate on August 1, the date 
of “the first prior use,” and he did not submit his request by August 8. The 
seven-day rule would have little meaning if each broadcast base on an earlier 
broadcast by some one else were allowed to trigger still another grant of equal 
opportunities so that these requests could go on and on. Here C was a legally 
qualified candidate on August 1 and could have made his request within the 
following week. On the other hand, if C had not been a legally qualified candi¬ 
date on August 1 but became one between that date and B’s broadcast on 
August 15, then C could have made a valid request at any time within one week 
after August 15. 

When a station or cable system sells or gives time to a candidate, it need not 
notify his opponent. It is up to the candidate themselves to keep track of what 
their opponents are doing, they can do this by having their campaign workers 
make frequent inspections of the public files of stations within their campaign 
area. Stations and cable systems must keep a record of all requests by candi¬ 
dates for free or paid time and what results from the request, including the 
rates charged for the time if it is sold. This is the so-called “political file,” which 
stations and cable systems must keep available for public inspection during 
regular business hours. 


K.—Political Editorials 

A political editorial is a statement by or on behalf of the licensee of a 
broadcasting station or the operator of a cable system which endorses or op¬ 
poses a candidate. It is not a statement by a commentator or another employee 
of a station, unless it is represented to be the statement of the licensee or cable 
operator. However, if the president of a station broadcasts a statement or inter¬ 
view in which he endorses or opposes a candidate, it will he considered fall 
within the Commission’s political editorializing rule, even though it is not labled 
an editorial. 
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The rule does not forbid broadcasting or cablecasting political editorials. It 
requires only that a broadcaster or cable operator who broadcasts an editorial 
endorsing or opposing a candidate send to candidates for the same office, who 
are opposed or not endorsed in the editorial, the following within 24 hours after 
the editorial is broadcast: 

(a) notification of the date and time of the editorial; 

(b) a script or tape of the editorial; 

(c) an offer of a opportunity for the candidate or his spokeman to respond 
over the station or cable system. 

If a political editorial is broadcast within 72 hours of election day, the 
broadcaster or cable operator must comply with these requirements far enough 
in advance of the broadcast or cablecast to give the other candidates a “reason¬ 
able opportunity to prepare a response and present it in a timely fashion’’*-that 
is, before election day. 

Note that the candidate need not be given a chance to deliver his response to 
the editorial in person. If he did, his opponent or opponents could demand 
“equal time" under Section 315 of the Communications Act, and since the licens¬ 
ee or cable operator could not censor their material they could use the time as 
they saw fit in order to promote their campaigns. 

An editorial may fall within the political editorializing rule even if it does 
not endorse or oppose a candidate directly. If the statement, in effect, endorses 
or opposes a candidate, it will be considered a political editorial. For example, 
when two members of a Board of Town Commissioners were running for reelec¬ 
tion and a station broadcast an editorial criticizing the present board and urging 
the public to vote for “a change," the Commission ruled that even though the 
two present Board members were not named, the editorial was in effect a state¬ 
ment of the licensee’s opposition to their reelection and therefore was a political 
editorial. In another case, on the day before a primary election for nomination 
for governor, a station broadcast an editorial strongly criticizing one candidate’s 
record as county prosecuting attorney. Although the editorial did not mention 
the fact that he was now a candidate for nomination for governor, the Commis¬ 
sion ruled that the editorial was a political one. 

• L—Personal Attacks 

The Commission’s personal attack rule does not apply to attacks made by 
candidates or their campaign associates on other candidates or their associates. 
However, attacks that do not come within this exemption sometimes are broad¬ 
cast during political campaigns, so we will explore the subject briefly. Under the 
Commission’s rules a personal attack is an attack on the “honesty, character, 
integrity or like personal qualities of an identified person or group," when the 
attack is made during discussion of a controversial public issue. 

The rules do not prohibit the broadcast of personal attacks. They do require 
a station that broadcasts an attack to do the following within one week after the 
attack is broadcast: 

(a) Notify the person or group attacked of the date, time and title of the 
program on which the attack was made; 

(b) Send the person attacked a script or tape of the attack, or an accurate 
summary if neither of these is available; 

(c) Offer the person attacked a “reasonable opportunity" to answer the 
attack over the station. 

If someone broadcasts an attack against a candidate, the station need not 
invite the candidate to appear personally to answer the attack. If he did, all 
other candidates for the same office would be entitled to equal opportunities 
under Section 315 of the Communications Act. Therefore, a station can comply 
with the rule by allowing a spokesman for the candidate to respond. 

One more point: the personal attack rule does not apply to attacks made 
during newscasts, news interviews, and on-the-spot coverage of news events. This 
exemption includes news commentary or analysis when it is broadcast within an 
exempt news program. The exemption does not include station editorials. 

M.—The Fairness Doctrine 

As explained at the beginning of this part of the Primer, the fairness doc¬ 
trine does not require equal time. It requires that a broadcaster devote a sub¬ 
stantial amount of time to discussion of the most important controversial issues 
in his or her area, and that a station which presents one side of an issue give 
reasonable opportunity for presenting contrasting views on that issue. The sta¬ 
tion need not give equal time to opposing views or present opposing view's in the 
same program if it presents them in Its overall programming. The licensee of a 
station is allowed to choose the controversial issues to be discussed, the program 
formats to be used in discussing them, and the person who will present the 
various views on them. The Commission merely reviews the licensees’ decisions 
to decide if they have been reasonable and made in good faith. 
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The fairness doctrine does not apply to personal appearances of candidates 
unless they appear on the news-type programs listed in Section 315 of the 
Communications Act, which are exempt from the equal opportunities require¬ 
ment of that section. Otherwise, candidates are entitled to “equal opportuni¬ 
ties/’ which is in some ways a stricter requirement than the fairness doctrine. In 
applying the fairness doctrine to news coverage of candidates, stations may use 
their judgment as to which candidates are most newsworthy and significant. 
Therefore, they do not need to give all candidates the same amount of coverage. 

There is one political situation to which the Commission applies the fairness 
doctrine in a special way so that it becomes much the same as “equal opportuni¬ 
ties.” There is where Candidate A or his supporters buy time in which to urge 
the election of A or to criticize his opponent B, but A does not appear on the 
broadcast in person. If B or his supporters then ask to buy time, they must be 
allowed to buy the same amount. Similarly, if A’s supporters have received free 
time, B’s supporters must be given an equal amount in a comparable time 
period. The Commission has recognized that, although the candidates them¬ 
selves do not appear in this situation, it is in “the political arena” and should 
fall within the equal opportunities requirement. 

N.—Identifying Sponsors of Broadcasts and Cablecasts 

When a station or cable system is paid to broadcast anything, the station or 
system must announce that the broadcast is paid for and who paid for it. This 
law applies to paid political broadcasts as well as to other sponsored programs 
and spots. Here are some examples of how the sponsorship identification re¬ 
quirement applies to political broadcasts and cablecasts: 

(a) Merely stating that “The following is a paid political announcement” 
does not comply with the law because it doesn’t say who paid for it. 

(b) Merely adding a statement at end of a spot or program that says, “Au¬ 
thority, Blank Campaign Committee, John Smith, Treasurer” does not comply 
because it doesn’t say that anyone paid for it. 

(c) Giving the sponsorship identification in such small type on television 
that the average viewer cannot read it, or leaving it on the screen too briefly to 
be read, does not comply, because in neither case is the public informed that the 
program or spot is paid for and by whom. 

The Communications Act requires that stations and cable systems make the 
above sponsorship identification. The Federal Election Campaign Act (FECA), 
which is administered by the Federal Election Commission, has different re¬ 
quirements which apply to candidates and persons who buy time for them. The 
announcements required by the FECA require that persons buying time state 
whether a paid message supporting one candidate or opposing another has been 
authorized by the candidate. The FCC and the FEC have issued a joint Public 
Notice which gives examples of the ways in which the requirements of both acts 
may be met in a single announcement. 

If a program is both paid for and authorized by a candidate or his commit¬ 
tee, an announcement that it is paid for or sponsored by him or the committee 
will be sufficient since it will be assumed that the candidate or committee that 
paid for it also authorized it. However, when a third party pays for a program or 
announcement that is authorized by a candidate or his committee, an announce¬ 
ment like this is required: 

Paid for (or sponsored) by (name of third party) and authorized by (name of candidate 
or committee). 

If the program is paid for by a third party but not authorized by any candidate 
or any candidate’s committee, an announcement like this would comply with 
both the FCC and the FEC requirements: 

Paid for (or sponsored) by (name of sponsor/payor) and not authorized by any candi¬ 
date. 

These are merely examples of ways in which both laws may be complied with in 
a single announcement. Broadcast stations and cable operators are responsible 
for making sure that an announcement is given that identifies who paid for a 
program or announcement. Candidates or their committees—or an outside party 
paying for the broadcast—are responsible for revealing whether the program or 
announcement was authorized by the candidate or his committee. 

O.—Miscellanous Rules and Policies 

Broadcasting stations and cable systems must keep public political files that 
reveal all requests for time made by or on behalf of political candidates and 
what the outcome of the request was; that is, what was broadcast, if anything, 
and when it was broadcast, and what charges, if any, were made by the station 
or cable system. Gifts of time to candidates, whether requested or not, also must 
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be recorded in this file. All of this information must be entered in the file as 
soon as possible. 

Broadcasting stations also must make a record in their program logs of all 
programs on which political candidates appear, together with the name and 
political affiliation (party) of the candidate. If the candidate is an independent 
the log should list him or her as one. 

Broadcasting stations do not need to log the length of the “commercial 
time" in a political program, but they must log the commercial time of political 
announcements. The Commission does not require broadcasters to compute the 
commercial time in either political or religious programs because it is sometimes 
impossible to determine what is “commercial'’ and what is not in these pro¬ 
grams. 

PART III.—DETAILED EXPLANATION OF POLITICAL BROADCASTING AND CABLECASTING LAW 
A.—Who is a "Legally Qualified Candidate for Public Office"? 

Since Sections 315 and 312(a)(7) of the Communications Act apply only to 
legally qualified candidates for public office, it is important to understand how 
the Commission and the courts have defined this term. The Commission’s rule 
states, in substance, that a legally qualified candidate is a person: 

• • • who has publicly announced that he is a candidate • • • and who meets the 
qualifications prescribed by the applicable laws to hold the office for which he is a candi¬ 
date • • • and who: 

(1) Has qualified for a place on the ballot or 

(2) Has publicly committed himself to seeking election by the write-in method and is 
eligible under the applicable law to be voted for by sticker, by writing in his name on the 
ballot, or other method, and makes a substantial showing that he is a bona fide candidate 
for nomination or office • • • 

Note the “ands” and “ors” in the above language. For example, a mere an¬ 
nouncement that he is a candidate does not make a person legally qualified for 
the purposes of our rules. He must also be eligible to hold the office he is 
seeking and either have qualified for a place on the ballot or have qualified, as 
explained in (2) above, as a write-in candidate. The Commission will look to the 
laws of the State in which the election is to be held to determine whether a 
person has qualified as a candidate, regardless of whether the election is for 
national. State, county or municipal office. Below are answers to the most fre¬ 
quently asked questions on this subject. 

“Public Announcement’’ of Candidacy 

1. A candidate may meet the “public announcement” requirement of the 
rules by simply stating publicly that he is a candidate for nomination or election 
to a certain office. Filing the necessary papers or obtaining the required certifi¬ 
cation under his State’s laws in order to qualify for a place on the ballot is 
considered to be the equivalent of a public announcement of candidacy. Howev¬ 
er, a public announcement of candidacy will not be presumed to have been made 
merely because a person is “expected to run” or because some of his friends and 
associates are seeking support for him in the expectation that he will run. 
Problems in this area are most likely to arise when a nomination is by conven¬ 
tion or caucus instead of by primary election, since a person may be nominated 
by a convention even if he has made no prior announcement of his candidacy. In 
its principal ruling on such a situation, the Commission found that President 
Lyndon B. Johnson was not a “legally qualified candidate for public office” for 
purposes of Section 315 at the time the TV networks broadcast an interview 
with him on December 7, 1967, because he had not publicly announced his 
intention to seek reelection. During the TV interview he refused to speculate 
about running for reelection and stated that he had not made his decision on 
the subject. The complainant in the case, who had publicly announced his 
intention to seek the Democratic Presidential nomination, requested “equal 
time”, contending that he and President Johnson were opposing candidates for 
the nomination of their party. The Commission ruled that a person was not a 
legally qualified candidate within the meaning of the statute unless he had 
publicly announced his intention to be a candidate. The Commission stated that 
“In this area, there cannot simply be reference to applicable State law, which is 
the Commission s customary approach in local primary and general elections 
• • •” It said that unless it held to its long-standing requirement of public 
announcement of candidacy, a chaotic situation would result. “For example, 
incumbents often are eligible to run again, and. prior to a determination to seek 
another term, they may take many preliminary steps of varying nature (e.g., 
frequent trips to the election State, with speeches, conferences with financial 
sources and potential delegates) • • The Commission concluded that for it 
“to attempt to make findings on whether or when the incumbent has become a 
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candidate during this usual, oft-repeated and varying preliminary period would 
render the statute unworkable. There would be a continual series of complex 
factual hearings, whose resolution • • • would be most difficult and indeed 
might remain stubbornly speculative.” 1 

In a contrasting case, a person had announced his intention to seek the 
Democratic party nomination for Governor of New York, but claimed that sec¬ 
tion 315 did not apply to him, even though his name could be placed on the 
primary ballot by any one of three different methods. The Commission ruled 
that since under one of the three methods the persons could become the party's 
nominee if he received the majority of votes cast at a nominating session of the 
New York State Democratic Committee since he had no opponents under the 
other method, it was not unreasonable for the licensee of a station to decide 
that this person was now a legally qualified candidate for public office, since the 
Commission's rules state, among other things, that “a legally qualified candi¬ 
date means any person who has publicly announced that he is a candidate for 
nomination by a convention of a political party * • V* 2 

Who Is Eligible To Hold Office? 

2. A party's candidate for President was 31 years old and her Vice Presiden¬ 
tial running mate was 21 years old. They had publicly announced their candida¬ 
cies and their party stated that it had filed for ballot status in 15 States, had 
been certified in 6, and had collected nearly 500,000 signatures on nominating 
petitions. Were they legally qualified candidates for purposes of section 315 and 
312 of the act? No. Under the Commission's rules a person must meet "the 
qualifications prescribed by the applicable laws to hold the office for which he 
is a candidate” before he will be considered a legally qualified candidate. Article 
II, Section I, Clause 4 of the United States Constitution states, among other 
things, that no one is eligible to the Office of President "who shall not have 
attained the age of thirty-five years.” Article XII of the Constitution states that 
"• • • no person constitutionally ineligible to the Office of President shall be 
eligible to that of Vice President of the United States.” 3 

3. A station asked whether it was required to sell time to members of the 
Communist Party who were running for the offices of President and Vice Presi¬ 
dent, in light of the Smith Act. 4 The Commission replied that Section 312(a)(7) 
of the Communications Act requires licensees to give or sell reasonable amounts 
of time to candidates for Federal elective office, including Communist Party 
candidates If they are otherwise legally qualified to be candidates for the Feder¬ 
al office they seek. The Smith Act provides criminal penalties for individuals 
who actively advocate or seek to bring about the overthrow of the Government 
of the United States, but it does not specifically refer to the Communist Party, 
and the U.S. Supreme Court has ruled that the following language from 18 
U.S.C. 783 is applicable to the provisions of the Smith Act: 

(f) Neither the holding of office nor membership in any Communist organization by any 
person shall constitute per se a violation of subsection (a) or subsection (c) of this section or 
any other criminal statute . 6 


Ballot and Write-In Candidates 

4. A candidate need not always be on the ballot to be legally qualified. It 
depends on the laws of the State in which the election will take place. In some 
States persons may be voted for as write-in candidates if they have not complied 
with the requirements for getting their names on the ballot. In such States, if a 
person makes a public announcement that he or she is a write-in candidate for a 
certain office, is eligible to hold the office if elected, and makes a "substantial 
showing” that he is a bona fide candidate who is actively seeking election (such 
as by establishing campaign headquarters, making campaign speeches, issuing 
press releases, etc.), 8 he will be considered a legally qualified candidate within 
the meaning of Sections 315 and 312. A mere announcement that he is a write-in 
candidate, by itself, does not entitle him to equal opportunities or other rights 
of candidates under the Communications Act. The laws of each State will deter¬ 
mine whether on the facts of each case a candidate is entitled to a place on the 
ballot or, if he cannot qualify for ballot status, whether he may run as a write-in 
candidate, see rules quoted in the Appendix 1. 7 

Candidate Must Prove Qualifications 

5. A candidate must prove that he is a legally qualified candidate in order to 
gain his rights under Sections 315 and 312(a)(7). Sections 73.1940 and 76.205 of 
the rules (47 CFR 73.1940 and 76.205) state that a candidate seeking equal 
opportunities has the burden of proving that he and his opponents are legally 
qualified candidates for the same public office. In one case, after qualifying for 
a place on the ballot for one office in a primary, a candidate notified State 


•Sen. Eugene J. McCarthy , 11 F.C.C. 2d 511, 
512-13 (1968). aff’d Eugene McCarthy v. Fed¬ 
eral Communications Commission, 390 F. 2d 
471 (D.C. Cir. 1968); see also. Anthony R 
Martin-Trigona, F.C.C. 77-838. 


» William Vanden Heuvel, 23 F.C.C. 2d 119 
(1970). 


* Socialist Workers Party, 39 F.C.C. 2d 89 
(1972). 

« 18 U.S.C. 2385. 


»Scales v. U.S., 365 U.S. 203 (1961): Ken 
Bauder (Station WLUC-TV), 62 F.C.C. 2d 849 
(1976). 


• See 47 CFR 73.1940 (a)(5) and 76.5(y>(5> 
for further Information on •‘substantial 
showing.” 


’ KGNS, 40 F.C.C. 291 (1952): Socialist 
Labor Party of America, 40 F.C.C. 239 (1951). 
For a leading case in which a write-in candi¬ 
date was held to have made a substantial 
showing that she was a bona fide candidate, 
see Socialist Workers Party , 26 F.C.C. 2d 244 
(1970). 


FEDERAL REGISTER, VOL 43, NO. 159—WEDNESDAY, AUGUST 16, 1978 






NOTICES 


36355 


officials that he was withdrawing from that race, but later claimed that he had 
not intended to withdraw. However, the evidence indicated that he was actually 
supporting another candidate for that office and personally w r as now seeking 
nomination for a different office. The Commission ruled that he was not enti¬ 
tled to the rights of a candidate for the first office because he had not made a 
clear showing that he was now a legally qualified candidate for that office. • In 
another case, the Commission stated that “where initial doubt is present as to 
whether in fact a candidate is actually legally qualified for the office he seeks, 
then it is incumbent upon that candidate to prove his qualifications. 9 

Candidates for Nomination by Convention 

6. Except for Presidential or Vice Presidential candidates, candidates for 
nomination by convention or caucus must (i) publicly announce their intention 
to run for nomination; (ii) be eligible to hold the office they are seeking, and 
(iii) make a substantial showing that they are bona fide candidates. No one 
except a Presidential or Vice Presidential candidate will be considered a legally 
qualified candidate for nomination or caucus earlier than 90 days before the 
convention or caucus is to begin. 10 

Candidates for Presidency and Vice Presidency 

7. A special situation arises in connection with candidates for President and 
Vice President, since they are running nationwide. Candidates for nomination 
to either of these offices must (i) make a public announcement of candidacy; (ii) 
be eligible to hold the office under the Constitution and other applicable laws 
and (iii) either the candidates or their proposed delegates must have qualified 
for the primary or Presidential preference ballot in the State in which they are 
runing or have made a substantial showing of bona fide candidacy in that State, 
territory or the District of Columbia. Persons will be considered legally qualified 
candidates for nomination only in the State or States in which they qualify 
under the above standard, unless they qualify in 10 or more States (or 9 and the 
District of Columbia), in which event they will be considered legally qualified 
candidates for nomination in all States, territories and the District of Colum¬ 
bia. 11 Candidates for election to the Presidency or Vice Presidency must qualify 
in the same way as candidates for other offices; that is. make a public announce¬ 
ment of their candidacies, be eligible to hold the offices sought and either 
qualify for a place on the ballot in the States in which they qualify as candi¬ 
dates, or qualify as write-in candidates by committing themselves to seeking 
election by that method and making a substantial showing that they are bona 
fide candidates for election. Like candidates for Presidential or Vice Presidential 
nomination, they will considered legally-qualifiqd candidates only in the States 
in which they have met these requirements unless they meet the requirements 
in 10 or more States (or 9 and the District of Columbia), in which event they 
will be considered legally qualified candidates in all States, territories and the 
District of Columbia. 12 Thus a presidential or Vice Presidential candidate who 
qualifies in less than 10 States will be entitled to equal opportunities, freedom 
from censorship, lowest unit rates, “reeasonable access,” etc., only in those 
States in which he 'or she qualifies, but candidates who qualify in 10 or more 
States will gain these rights in ail States. 

Rulings by State Officials 

8. When a State Attorney General or another State official who has authori¬ 
ty to decide a candidate’s legal qualifications has ruled that a candidate is not 
legally qualified under the State’s election laws, a station normally is not re¬ 
quired to make “equal opportunities” available to the candidate. The ruling of 
the authorized State official will normally be accepted as final unless there is a 
judicial decision to the contrary. 13 

9. A write-in candidate for mayor sought time equal to that given the only 
two candidates whose names appeared on the ballot. Under State law, only the 
two candidates receiving the largest number of votes in the primary election 
would become the “official candidates” in the final election. The Secretary of 
State, who was the “Ex Officio Chief Elections Officer” of the State, gave an 
opinion that write-in candidates were not “official candidates” and therefore 
were not entitled to equal time. However, the licensee of the station sought a 
ruling from the Commission because the write-in candidate was eligible to hold 
the office or mayor if elected and his name could be written on the ballot. The 
Secretary of State’s opinion stated only that write-in candidates were not “offi¬ 
cial candidates” and did not state that they were not “legally qualified candi- 


• Lar Daly, 40 F.C.C. 270 (1056). 


• American Vegetarian Party. 40 F.C.C. 278 
(1956); see also Socialist Workers Party. 40 
F.C.C. 421 (1964): Raymond Harold Smith, 40 
F.C.C. 430 (1964): Frank J. Kuhn, Jr.. 48 
F.C.C. 2d 433 (1074); Roy Anderson, 14 F.C.C. 
2d 1064 (1968), aff'd per curiam. Anderson v. 
Federal Communications Commission, 403 F. 
2d 61 (2d Clr. 1968). 


10 See 5573.1940(a)(3) and 76.5(yX3) of the 
rules. Also. §§ 73.1940(a)(5) and 76.5(y)(5) for 
“substantial showing." 


11 See §|73.1940(a)(4) and 76.5(y>(4> of the 
rules In the Appendix. 


’’See 5573.1940(a)(2) and 76.5(y>(2> of the 
rules In the Appendix. 


“Socialist Workers Party 40 FCC 280 
(1956); Lester Posner. 15 FCC 2d 807 (1968); 
Malcolm Cornell, 31 FCC 2d 649 (1971). (For 
an example of a somewhat different result in 
a case Involving a State official’s opinion, see 
par. 9.) 
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dates.” The Commission found that since the candidate here could be voted for 
by the write-in method and was eligible to hold the office he sought, he might, 
under FCC rules, be a legally qualified candidate if he made a substantial 
showing that he was a bona fide candidate. 14 In a contrasting case that arose 
under the laws of a different State, the Commission held that since the Attor¬ 
ney General of the State had ruled that there was no provision in the law for 
casting write-in votes in a primary election and that a person did not become a 
legally qualified candidate in a primary until he filed his “notification and 
declaration paper” with the officer specified by law, the person was not a legally 
qualified candidate until this paper had been filed. 16 

Write-In Candidate Must Declare Self 

10. Is a candidate entitled to “equal opportunities” as a write-in candidate 
while still seeking enough signatures on petitions to qualify for the ballot, if he 
tells the FCC that he intends to run as a write-in candidate if he fails to obtain 
a place on the ballot? In a ruling later appealed to the courts, the Commission 
found that the candidate was not entitled to equal opportunities as a write-in 
candidate since he intended to seek election by that method only if his current 
effort to obtain a place on the ballot failed. 16 The candidate appealed to the U.S. 
Court of Appeals for the 7th Circuit. Although for technical legal reasons the 
court did not vacate the particular Commission ruling that was challenged, it 
disagreed with the Commission’s finding that the appellant could not obtain 
status as a write-in candidate while seeking ballot status by the petition method. 
The court said that “a candidate who has not yet qualified for ballot position 
under State election laws is nevertheless entitled to equal time if he is otherwise 
eligible under the [write-in rules! and commits himself to seeking election by 
the write-in method in the subsequent election.” The court further stated that 
“it is sufficient that the candidate indicate to the stations from whom equal 
time is sought that he will continue to campaign as a write-in candidate regard¬ 
less of the outcome of his petition efforts. We query whether it would be suffi¬ 
cient for a candidate merely to indicate that, if his petition effort failed, he 
would be agreeable to voters writing in his name, but that is not the case here. 
Flory [the candidate] indicated he would continue an active campaign.” 17 As a 
result of this decision, the Commission amended its political broadcasting rules 
regarding the requirements for becoming a write-in candidate to read as quoted 
in the Appendix to this Primer and require a write-in candidate to have “public¬ 
ly committed himself to seeking election by the write-in method. • • • ” 18 

Who Is Not A Candidate For Public Office? 

11. The names of candidates for delegates to the Democratic National con¬ 
vention did not appear on the ballot in the California Presidential primary. 
Instead, the electorate voted solely for the candidate for nomination to the 
Presidency. If one of a presidential candidate’s proposed convention delegates 
appeared on a TV station, would the station have to grant “equal opportunities” 
to anyone else because of his appearance? No. The Secretary of State and the 
Attorney General of California stated that “California does not consider a can¬ 
didate for delegate on a slate of delegates in a Presidential primary to be a 
legally qualified candidate for public office.” The Commission ruled that in view 
of this opinion and the facts of the case, broadcasts by a delegate would not fall 
within the scope of section 315. 19 However, under the laws of some States, 
persons seeking election as delegates to State constitutional conventions have 
been considered legally qualified candidates for public office by the State offi¬ 
cials authorized to make such rulings. In such cases, candidates for delegate are 
candidates for public office under the FCC rules. 

12. A station refused to sell time to a person for a broadcast advocating the 
election of another person to the office of County Executive because the station 
believed that the message was “in bad taste.” A complaint was filed, claiming 
that the station’s action violated section 315(a) because it amounted to censor¬ 
ship, since the complainant himself was a candidate for County Republican 
Committeeman. The Commission upheld the station’s right to use its discretion 
as to accepting the message the complainant wanted to broadcast. The Director 
of the New York State Election and Law Bureau ruled that the office which the 
complainant himself sought—County Republican Committeeman—was “a party 
position” and not a public office. Therefore the complainant was not a candi¬ 
date for public office and the no-censorship provision of Section 315(a) did not 
apply to him. 20 

13. Under State law, the Maryland General Assembly was authorized to fill a 
vacancy in the office of Governor created by the resignation of the former 
Governor. A complainant sought air time on the grounds that he was a legally 
qualified candidate for the office of Governor. The station claimed that the 


14 Tom Leonard, 29 FCC 2d 177 ( 1969). 


“Rady Davis 40 FCC 435 < 1965). 


"Ted Pearson, 48 F.C.C. 2d 1091 (1974), 
review denied. F.C.C. 74-1087. 


17 Flory v. Federal Communications Com 
mission and the United States oj America. 
528 F. 2d 124, 131 (7th Cir., 1975). 
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the Commission’s Rules, 60 F.C.C. 2d 615 
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“ Malcom Cornell, 31 F.C.C. 2d 649 (1971). 
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complainant was not a legally qualified candidate for public office within the 
meaning of section 315. The station forward a letter from the Deputy Attorney 
General of Maryland which stated that “the impending legislative action (by 
the General Assembly) is not an election” as defined by Maryland law and that 
“the present contest for the office of Governor is not a process by which the 
voters of this State shall elect a Governor.” The Commission found that the 
position of the station was not unreasonable in view of the circumstances of the 
case. 21 

14. A person who meets the definition of a candidate as given in the Federal 
Election Campaign Act is not necessarily a legally qualified candidate for pur¬ 
poses of the Communications Act. The only definition of a candidate appearing 
in the Federal Election Campaign Act applies only to Chapter 14 of that Act 
and does not affect the definition of a legally qualified candidate for purposes of 
section 315 of the Communications Act. 22 

15. Several New York City mayoralty candidates have filed “the necessary 
authorization of candidacy under Section 481 of the New York State Selection 
Law,” which apparently is required before fund-raising operations may begin. 
Are they legally qualified candidates for public office under the Communica¬ 
tions Act? Not necessarily. Unless such filings under State law “would also 
qualify such candidates for places on the ballot, such filings would not make 
these candidates ‘legally qualified’ so as to bring the equal opportunity provi¬ 
sions of Section 315 into play.” 23 

Broadcasts On Distant Stations 

16. Do “equal opportunities” apply to a broadcast by a candidate for Mayor 
of City “A” on a station in City “B” whose service area does not extend as far as 
City “A”? No. the candidate for Mayor of “A” is not a legally qualified candidate 
for public office in the area served by the station in “B” for the purposes of 
Section 315. The purpose of Section 315, as shown by its legislative history, is to 
prevent a candidate from obtaining an unfair advantage over an opposing candi¬ 
date by broadcasting to the voters in the election in which both are taking part 
if the opposing candidate is denied a chance to broadcast to these voters. Here 
the candidate would not be broadcasting to the persons who were to vote in his 
election. 24 


Rivals In Recall Balloting Are Candidates 

17. Citizens of a Colorado city were to vote whether to recall a District 
Attorney. On the same ballot, two other persons were listed as candidates to 
succeed the incumbent if the voters should decide to recall him. The incumbent 
asked to buy time on a TV station to defend his record and attack his critics. 
The Station sought a declaratory ruling on whether the incumbent District 
Attorney was a legally qualified candidate for public office within the meaning 
of Seciton 315. The Colorado Attorney General stated that the two alternative 
candidates on the ballot were legally qualified candidates for public office, but 
he had not decided whther the incumbent office holder was a legally qualified 
candidate. If he were a legally qualified candidate. Section 315(a) would prohibit 
censorship of his broadcasts. The U.S. Supreme Court has held that since a 
station cannot censor a legally qualified candidate, the station will not be sub¬ 
ject to liability for civil damages for any libelous statements the candidates may 
broadcast. 25 The Commission ruled that the incumbent and the two alternative 
candidates on the ballot all should be considered legally qualified candidates for 
public office. It stated that to rule otherwise would be unfair to the incumbent 
who could be censored while defending himself, whereas his two opponents 
could not be censored. Also, the alternative candidates, but not the incumbent, 
could obtain the station’s lowest unit charge for time. Even the alternative 
cadidates might be at a disadvantage if the incumbent were ruled not to be a 
legally qualified candidate, since they would not be entitled to opportunities 
equal to those of the incumbent if he should appear on the air. Thus, a contrary 
ruling would result in inequities to both the District Attorney and the alterna¬ 
tive candidates. 26 However, when the recall ballot lists only the official on whose 
recall the public is to vote and does not list any candidates seeking to succeed 
him, the incumbent official is not a “legally qualified candidate for public 
office” for purposes of Section 315. The fairness doctrine would, of course, apply 
to the recall proposition. 


"Lester Posner. 15 P.C.C. 2d 807 (1968). 


"In re Federal Election Campaign Amend¬ 
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Candidates “With No Chance ” To Win 

18. A station may not deny “equal opportunities” to a candidate because it 
believes he has no chance of being nominated or elected. If a candidate is legally 
qualified as defined in the rules and further explained in this section, he is 
entitled to his rights under sections 315 and 312(a)(7) regardless of whether a 
station licensee thinks he has any chance of success. 27 

Election Ends “Equal Time” Rights 

19. If a candidate does not prove his legal qualifications until after the date 
of nomination for the office which he was seeking, or if, although a candidate 
was qualified from the beginning, he files a complaint after the nomination has 
taken place, he is not entitled to the “equal opportunities” that would have 
been available to him if he has proved his qualifications or filed a complaint 
before the nomination date. The occurrence of nomination or election ends the 
possibility of affording equal opportunity. However, the Commission itself can 
take post-election action against a broadcaster who is found to have violated the 
law before the election. 28 

B.—When Are Candidates “Opposing Candidates**? 

When Congress adopted section 315 it indicated that its reason for requiring 
equal opportunities was to make sure that opposing candidates receive the same 
treatment—that if one candidate for an office gets air time, his opponent “for 
that office** will be entitled to equal time. The FCC has for many years inter¬ 
preted Section 315 to mean that before the primaries or the nominating conven¬ 
tions take place, only those candidates who seek the nomination of the same 
party for the same office are entitled to opportunities equal to those of each 
other, since only they are opponents at that point. The U.S. Court of Appeals 
for the District of Columbia Circuit upheld the Commission's position on this 
question in Kay v. FCC/ stating, in part, 

• • • Congress intended by the language it did employ to • • • restrict the benefits of 
“equal opportunities” to candidates of the same class or character as the candidate or 
candidates who may have been permitted to use a broadcasting station in the first place. 

This interpretation of the statute also allows a station to serve the public 
interest more fully in some instances by devoting more time to one primary race 
than to another. For example, an incumbent office holder may have little or no 
opposition to renomination by his party, and consequently there may be little 
public interest in that party’s nomination for that office, whereas half a dozen 
candidates may be waging vigorous campaigns for nomination to the same office 
by the other major party. The station may rightly decide that the public inter¬ 
est will be better served by allocating more time to the hotly contested race 
than to the other one. 


Examples of Application of Law 

1. Examples of how the “equal opportunities” law applies to different situa¬ 
tions are given in the following paragraphs: 

(a) Candidates for nomination by same party to same office. A, B, and C are 
candidates for nomination for sheriff by the Good Government Party. If a 
station makes time available to A, and if B and C request equal opportunities, 
the station must grant their request because they are opposing candidates for 
nomination by the same party to the same office. 

(b) Candidates for nomination by different parties . A station makes time 
available to A, B, or C, candidates for nomination for sheriff by the Good 
Government Party. X, Y, and Z are seeking the nomination for sheriff by the 
Square Deal Party. If they demand time equal to that made available to A, B, or 
C, the station need not make it available to them so far as section 315 is 
concerned, since at this point X, Y, and Z are opponents of each other but not 
of A, B, or C. The Commission has long held that while both primary and 
general elections fall within the scope of section 315, such elections must be 
considered independently of each other, and equal opportunities, within the 
meaning of section 315, need be afforded only to legally qualified candidates for 
the same office in the same election. 2 However, it should be noted that a sta¬ 
tion's actions in such cases also are subject to its general public interest respon¬ 
sibility to present discussion of important political matters and to comply with 
the Fairness Doctrine; moreover, if the nomination is for a Federal elective 
office, section 312(a)(7) of the Communications Act requires the station to pro¬ 
vide “reasonable access” to all of the candidates upon request. For further 
discussion of these subjects, see part III, sections H and K. 


71 Columbia Broadcasting System, Inc.. 40 
FCC 244 (1952). 


n Lar Daly. 40 FCC 273 (1956). aff'd by 
order dismissing appeal entered March 7. 
1957, Lar Daly v. U.S.A. and FCC Case No. 
11946 (7th Cir.. 1957), rehearing denied by 
order entered April 2. 1957, cert. den.. 355 
U.S. 826. rehearing denied 355 U.S. 885 
(1957): Lar Daly. 40 FCC 244 (1952). 


»Kay v. FCC. 443 F. 2d 638. 645 (D.C. 
Cir.1970). 


7 Hon. Joseph S. Clark, 40 FCC 332 (1962); 
Hon. Clarence E. Miller. 23 FCC 2d 121 
(1970): Richard B. Kay. 24 FCC 2d 426 (1970). 
ail’d; Kay v. FCC. 443 F. 2d 638 (D.C. Cir. 
1970); KTTS. 23 FCC 2d 771 (1970); reconsid. 
denied. 24 FCC 2d 541 (1970). 
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(c) Candidates for Different Offices. May a station make time available to all 
candidates for one office in a general or primary election and refuse time to all 
candidates for another office? Yes. So far as the requirements of section 315(a) 
are concerned, a licensee may limit the sale of time to candidates for those 
offices which the licensee determines are particularly important. 5 However, see 
par. 1(b) above on other factors to be considered, including the “reasonable 
access’* requirement for Federal elective candidates. 

(d) Candidates in primary elections and general election for same office . A 
station which makes time available for candidates for nomination to an office in 
a primary election need not make time available to a candidate for the same 
office in the general election unless it has made time available to another candi¬ 
date for the office in the general election. Primary and general elections must be 
considered independently of each other, as explained in (l)(b) above. 4 

(e) When does nomination take place? On May 3, 1964, a Congressman from 
New York made a television appearance. At this time, he was the only person 
who had been designated by petition under New York law as Republican nomi¬ 
nee for election to his Congressional seat. The only designated Democratic- 
Liberal nominee filed a complaint requesting equal time. Primaries of both 
parties were to be held on June 2, 1964, but if no petitions for write-in nominees 
were filed by May 5, 1964, no primaries would be held, since the incumbent and 
the complainant each would have the uncontested nomination of his party. In 
fact, no petitions for write-in status ever were filed. Was the station right in 
refusing equal opportunities to the complainant on the ground that on May 3 
each was merely a candidate for his party’s nomination, and thus they were not 
opposing candidates? The Commission found that the station was right. The 
issue must be decided according to New York election laws, and the Commission 
normally would rely upon the interpretation of the laws by State officials. 
However, neither the complainant nor the Commission was able in this case to 
get such an interpretation from State officials, so the Commission was com¬ 
pelled to make its own interpretation. It ruled that as of May 3, the date of the 
broadcast, neither the incumbent Congressman nor the Democratic-Liberal com¬ 
plainant had become the nominee of his party, since two more days remained in 
which other persons could file wj-ite-in petitions for nomination. Therefore, the 
incumbent and the complainant were not opposing candidates for Congress at 
the time of the broadcast. 6 It should be noted that the rulings in these cases 
were based upon the laws of New York, which under certain circuhistances allow 
a person to become his party’s nominee without the holding of a primary elec¬ 
tion. The cases with different results cited in <l)(b) of this section arose in 
States with different legal requirements for qualifying as a party’s nominee. 

C—What It a "Ufa” of a Station by a Candidate? 

In general, any broadcast or cablecast of a candidate’s voice or picture is a 
“use’’ of a station or cable system by the candidate if the candidate’s participa¬ 
tion in the program or announcement is such that he will be identified by 
members of the audience. However, section 315 of the Communications Act lists 
four types of broadcasts by candidates which are not considered to be uses. 
These exceptions are discussed in section D. 

Supporter’s Appearance Is Not a “Use” 

1. If a supporter of a candidate appears on the air to urge his election, is it a 
use? No. Only a personal appearance by a legally qualified candidate for public 
office, by voice or picture, is a use. The legislative history of section 315 shows 
conclusively that when Congress enacted it in 1934, it understood that the 
provisions of that section “applied only to the personal use of radio facilities by 
the candidates themselves • • •” 1 Although the “equal opportunities,” “lowest 
unit charge,” “no-censorship” and “reasonable access” (for Federal candidates) 
provisions of the law apply only to appearances by candidates themselves, the 
Fairness Doctrine may require that “quasi-equal opportunities” be made availa¬ 
ble to the supporters of a candidate if supporters of the candidate’s opponent 
have been given or sold time by a station. 2 For further discussion of the Fairness 
Doctrine as it applies to political campaigns, see section K. 

Most Appearances by Candidates Are “Uses” 

2. Even if a candidate does not discuss his candidacy during a broadcast, his 
opponent is entitled to equal opportunities except in certain situations specified 
by law. As noted in the first paragraph of this section, section 315(a) lists four 


*Lew Breyer. 31 FCC 2d 548 (1968); Foster 
Furcolo, 48 FCC 2d 565 (1974). 


'KWFT, Inc., 40 FCC 237 (1948). 


'Mrs. Eleanor Clark French, 40 FCC 417 
(1964); see, also. Thomas Q. Dignan, 62 FCC 
2d 59 (1976). 


'Felix v. Westinghouse Radio Stations, Inc., 
186 F. 2d 1. 5 (3d Clr. 1950); cert, denied. 341 
U.S. 909(1951). 


*Nicholas Zapple, 23 FCC 2d 707 (1970). 
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types of broadcasts which are not considered to be uses. However, with these 
exceptions, all appearances on the air by candidates are considered to be uses, 
and licensees of stations are not authorized to base their grant or denial of time 
to candidates on their judgment of whether the use of the time will aid or even 
be connected with their candidacies. 3 This interpretation of “use” has at times 
led to rulings which may seem far-fetched to some persons, but as the Court of 
Appeals for the Ninth Circuit noted in upholding this position, 4 neither the 
wording of section 315 nor the legislative history of it or its subsequent amend¬ 
ments indicates that Congress intended the Commission to distinguish between 
political and nonpolitical uses by candidates. The court stated: 

• • • [Ulnless a clear rule exists that all broadcast use by a political candidate subjects 
a station to equal time obligations • • • ultimately the FCC would be forced to examine the 
nature of a candidate’s every appearance to determine whether it falls under section 315. 

The court agreed with the Commission that attempting to distinguish between a 
political and nonpolitical use of broadcast facilities by candidates would require 
the Commission to make “highly subjective judgments concerning the content, 
context, and potential impact of a candidate’s appearance.” The court also 
stated: 

If the section C315] were Invoked only when political issues actually were discussed • • • 
a station could support one candidate by Inviting him or her to appear on numerous shows 
but strongly discouraging the discussion of political issues. True, Paulsen might not benefit 
from such treatment if, as he says, he is already well known to the viewing public, but a less 
popular or less weU-exposed candidate could surely benefit from the exposure. To define 
such appearances as nonpolitical is to apply a rather narrow and perhaps a bit naive 
definition of “political.'* • • • A candidate who becomes well-known to the public as a 
personable and popular Individual through “nonpolitical'* appearances certainly holds an 
advantage when he or she does formally discuss political issues to the same public over the 
same media. 

Moreover, since section 315 prohibits any censorship by a station of material 
broadcast by a candidate, the station itself would be violating the statute if it 
attempted to limit candidates’ broadcasts to material advocating their election 
or even merely referring to their campaigns. 

Examples of “Uses” 

3. If a candidate makes a broadcast in some capacity other than as a candi¬ 
date, his opponent still is entitled to equal opportunities. With the exception of 
appearances in news programs as cited in section 315(a), all personal appear¬ 
ances by candidates are uses. Examples in which the Commission has ruled an 
appearance to be a use, even though the appearance was in some other capacity 
than that of candidate, include the following, in some of which the candidate’s 
opponent would be entitled to free time, since the candidate himself did not pay 
for his time: 

(a) The President of the United States. The President traditionally has 
broadcast a 5-minute message “kicking off” the United Fund and Community 
Chest campaigns. The message is filmed, videotaped and audiotaped far in ad¬ 
vance of its broadcast. If the President is a candidate for reelection at the time 
the message is broadcast, his opponents are entitled to equal time, since the 
broadcast cannot “reasonably be said to constitute ‘on-the-spot’ coverage of 
bona fide news events within the meaning of section 315(a)(4)”, and the law 
makes no exceptions for messages carried “in the public interest” or as a “public 
service.” * However, see section D below for examples of broadcasts by Presi¬ 
dents running for reelection which have been ruled exempt from the “equal 
opportunities” provision of Section 315 because they were official reports to the 
public on matters of major importance. 

(b) Congressman's Report to His Constitutents. After he becomes a legally 
qualified candidate for reelection, a Congressman’s Reports are uses. 6 A weekly 
Report is a use even when broadcast in its entirety within a newscast, which is 
normally not a use under Section 315(a)(1). 7 In the latter decision, the Commis¬ 
sion cited the legislative history of the 1959 amendments to 315(a) as showing 
that Congress did not intend for Congressmen’s Reports to constituents to 
become exempt from the equal opportunities requirements of Section 315 
merely by being aired in newscasts. 

(c) Judge's Appearance on Panel. A judge who was candidate for re-election 
appeared in a panel discussion of an important subject with a number of other 
persons. The judge’s candidate was not mentioned nor was the election in which 
he was to take part. Nevertheless, his appearance was a use since the panel 
discussion was not an exempt news-type program. 8 

(d) Movie Actor. If an actor becomes a legally qualified candidate for public 


J Socialist Labor Party, 40 FCC 241 (1952); 
Fordham University. 40 FCC 321 (1961). 

* Paulsen v. FCC 491 F. 2d 887, 891 (9th 
Cir.. 1974). 


8 United Way of America, FCC 75-1091. 


• Clinton D. McKinnon, 40 F.C.C. 291 
(1957); Hon. Joseph S. Clark, 40 F.C.C. 325 
(1962). 

1 Letter to Hon. Clark W. Thompson, 40 
F.C.C. 328 (1962). 
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office, the telecast of his movies thereafter will be a use, entitling his opponents 
to equal time, if the actor is identifiable in the movies.® 

<e) Radio or TV Performer . If he is identified or identifiable on the air, 
appearances on radio or television in the course of a performer’s regular duties, 
such as announcing, singing, acting or newscasting, are uses, entitling his oppo¬ 
nent to equal time. 10 However, the Commission has ruled in the case of the host 
of a teenage dance show, who also was a candidate for public office, that oppo¬ 
nents of the performer were entitled only to time equal to that during which 
the performer appeared on camera rather than to time equal to the duration of 
the entire program. 11 The same principle would apply to other appearances by 
radio or TV performers; for example, the political opponent of a radio disc 
jockey would be entitled only to the amount of time in which the disc jockey’s 
voice was heard—not to the time used for playing records. If the announcer's 
voice is neither identified nor identifiable to the public, his air appearance is not 
a use. * 2 However, where the newscaster on a radio station is identified by name 
up to the date of his candidacy but not thereafter, his continuing newscasts are 
uses. 13 Note: In some instances, when on-air employees of stations have become 
candidates for public office, the stations have sought waivers or partial waivers 
of their ’‘equal time” rights from opposing candidates. Some partial waivers 
have been based on an agreement by an opposing candidate to settle for use of 
a certain number of free spots and/or programs rather than using the whole 
amount of time to which he might be entitled each week if the station employee 
were, for example, a disc jockey, and announcer or a newscaster. Opposing 
candidates have no obligation to grant waivers, and when they have granted 
them, the waivers have usually included a condition that the station employee 
make no reference to his candidacy during his regular broadcasts. The Commis¬ 
sion has stated that: 

Waivers given with full knowledge of the relevant facts concerning the broadcasts! 
(and assuming of course they the • • • condition were adhered to) would generally be 
binding • • • 14 

(f) Appearance on Variety Program. A Presidential candidate’s appearance on 
a network variety program is a use. 15 

(g) Speech by Candidates. A Presidential candidate made a speech which was 
broadcast by a station “as a public service.” The Commission ruled that regardless 
of the station’s evaluation of the speech, the broadcast was a use. 19 

(h) Minister on Religious Program. A church sponsored a 30-minute reli¬ 
gious program. The minister appearing on the program became a candidate for 
public office. The minister’s appearance on the program was a use and oppo¬ 
nents would be entitled to equal time. The opponents would be entitled to feee 
time (since the minster himself did not pay for it) unless the church congrega¬ 
tion or board of trustees which paid for the program stated that they were 
buying the time to advance the candidacy of their minster.” 

(i) More Examples of Uses. A political party buys TV time to distribute to 
individual candidates for use as they choose. Is there a use by a candidate in any 
of the following three situations? (a) The camera pans a group of candidates 
seated in a studio while a non-candidate reads a political spot; (b) a noncandidate 
reads a political spot while movie film of a candidate is on the screen; (c) a 
photograph of a candidate appears on the screen while a noncandidate reads a 
political spot. Yes, each of these situations is a use. 19 

(j) Advertiser-Candidate Reads Own Commercials. An advertiser on a station 
regularly voices his own commercials. If he runs for city council, will his com¬ 
mercial appearances be uses? If so, will he have to buy “equal time” for his 
opponents? His identified appearances are use, but since he is paying for his 
time, his opponents also would have to pay for their time. 19 

“Fleeting” Appearance Not a Use 

4. The National Urban Coalition requested a declaratory ruling on a two- 
minute public service TV announcement featuring 120 people, many of them 
leading personalities in the political, sports and entertainment fields, all singing 
as a group the song, “Let the Sun Shine In.” No one’s name was mentioned nor 
were any voices separately identifiable. After the announcement was filmed, one 
of the persons appearing in it became a candidate for public office. In an edited 
version of the spot which eliminated any close-up of the candidate, the candidate 
was nevertheless visible in two shots—one for 4.2 seconds in a long range shot of 
100 persons, and the other for 2.8 seconds in a medium-range shot of about six 


•Adrian Weiss <Ronald Reagan films), 58 
F.C.C. 2d 342 <1970), review denied 4-29-70; 
Pat Paulsen, 33 F.C.C. 2d (1972); affd. 33 
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v. F.CC., 491 F. 2d 887 (9th Cir. 1974). 
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25 F.C.C 2d 117 (1970). 
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people, in which only the lower half of his face was seen. Would the spot be a use. 
No. The Commission ruled that this was not a use because the candidate was not 
readily identifiable In either spot.” Also of interest in connection with the 
Question here raised was the Commission’s Interpretative Opinion on Section 315 
of the Act," In which at p. 749 the Commission referred to an earlier case in which 
a candidate's fleeting appearance at a public ceremony had been held not to be a 
use. The Commission stated: 

To have held otherwise tin the earlier easel would have required the station to afford 
and opportunity for an appearance by an opponent for a period ranging from a fraction oi 
a second to perhaps a few seconds. If the de minimis principle of laws is applicable to 
matters such as this, it was clearly applicable to the facts of that case. 


Broadcasts on Foreign Station 

5. Broadcasts by American political candidates on foreign stations whose 
signals are received in this country do not come within the scope of Section 315, 
because it applies only to broadcasting and other communications systems regu¬ 
lated by the FCC. 22 


How Much of an Appearance Makes a Use? 

6. How much of an appearance on a spot or program must a candidate make 
in order for the spot or program to be ruled a use? In the case of spots, if a 
candidate makes any appearance in which he is identified or identifiable by 
voice or picture, even if it is only to identify sponsorship of the spot, the whole 
announcement will be considered a use. 23 In the case of a program, the entire 
program is a use if " the candidate’s personal appearance(s) is substantial in 
length. Integrally involved in the program, and indeed the focus of the program, 
and where the program is under the control and direction of the candidate. 
The Commission stated in this case that it believed that under such circum¬ 
stances the station would have immunity from liability for libelous statements 
made by other persons appearing with the candidate, since the entire program 
would be a use by the candidate and the station could not censor statements 
made by either the candidate or other persons appearing on the program.” 

D.—What Appearances by Candidates Are Not Uses? 

Almost all appearances by legally qualified candidates for public office are 
“uses’* except in four types of news programs which have been declared by 
Congress not to be uses. These exempted types of programs, as listed in Section 
315(a), are: 

(1) bona fide newscasts, 

(2) bona fide news interviews, , , 

(3) bona fide news documentaries (if the appearance of the candidate is incidental to the 
presentation of the subject or subjects covered by the news documentary), or 

(4) on-the-spot coverage of bona fide news events (including but not limited to political 
conventions and activities incidental thereto). 

Thus, pictures of candidates, statements made by candidates and interviews 
with them on any of these types of news programs do not entitle their oppo¬ 
nents to equal opportunities, since they are not uses. For the same reason, a 
station may select what part or parts of a candidate's statements it will broad¬ 
cast on such programs, because the no-censorship restriction of Section 315(a) 
does not apply. 


Commission Given Broad Discretion 

1. In amending Section 315(a) in 1959 to insert the news-program exemp¬ 
tions, Congress stated that the Commission should have broad discretion in 
interpreting the new policy. The Senate Report stated: 

It is difficult to define with precision what is a newscast, news Interview, news documen¬ 
tary or on-the-spot coverage of news event • • • That is why the committee in adopting the 
language of the proposed legislation carefully gave the Federal Communications Commis¬ 
sion full flexibility and complete discretion to examine the facts in each complaint which 
may be filed with the Commission.* * * In this way the Commission will be able to deter¬ 
mine on the facts submitted in each case whether a newscast, news interview, news docu¬ 
mentary. Cor] on-the-spot coverage of news event * * • is bona fide or a “use' of the 
facilities requiring equal opportunity. 1 

Bona Fide Newscasts 

2. Commission rulings on various aspects of the “bona fide newscast exemp¬ 
tion include the following: . . .. . 

(a) Interviews with candidates on newscasts. A candidate complained that 
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Station WITL. 54 F.C.C. 2d 650 (1975). 
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four local TV stations had violated Section 315 by interviewing his opponents on 
their regular news programs but not interviewing him. The complainant was not 
entitled to equal opportunities since the appearances of his opponents were on 
bona fide newscasts. The fairness doctrine might be applicable but the com¬ 
plainant here had not furnished enough information for the Commission to 
decide whether it had been violated. 2 

(b) “Today” and “Tonight” programs. A candidate requested time equal to 
that given two opposing candidates, one of whom was interviewed on the 
“Today M program and the other on the “Tonight" program. The appearance of 
the candidate on the "Today" program fell within the news program exemption 
of Section 315(a) "since it was a regularly-scheduled network program contain¬ 
ing different features and emphasizing news coverage, news interviews, news 
documentaries and on-the-spot coverage of news events • • • the determination 
of the content and format of Senator Symington's interview and his participa¬ 
tion therein was made by NBC in the exercise of its news judgment and not for 
the Senator’s political advantage * • • questions asked of the Senator were 
determined by the special projects director of the program; and * * * the Sena¬ 
tor was selected by reason of his newsworthiness and NBC's desire to interview 
him concerning current problems, issues and events.” On the other hand, the 
appearance on the Jack Paar "Tonight" program was not exempt. NBC itself 
listed the program on its program log as a "variety program." 3 

(c) “NET Journal” and “60 Minutes.” Questions have been raised at various 
times about interviews with political candidates on the “NET Journal" and *60 
Minutes." Both programs have been ruled exempt. In view of the fact that 
"NET Journal" was a regularly scheduled program, the news interview format 
was one that was regularly used, the format and questions and the news inter¬ 
viewees were decided by NET and the factors in selecting the interviewees were 
the public significance of the individuals and their news interest, the Commis¬ 
sion concluded that the interviews on "NET Journal" met the requirements of a 
bona fide news interview within the meaning of Section 315(a)(2). 4 The "60 
Minutes" program has these same characteristics and therefore interviews with 
candidates on it do not create equal opportunities for their opponents. 5 (The 
significance of these two rulings is that the programs were held to be news 
programs. For example, although every broadcast of "60 Minutes" did not con¬ 
tain a news interview and therefore it could not be considered a regularly sched¬ 
uled news interview program, it was a news program and therefore interviews 
taking place within it fell within the news exemption.) 

(d) Five-Part Interview with Candidate. A candidate for Republican Presi¬ 
dential nomination complained that a Florida television station had denied him 
time equal to that devoted to five interviews with an opposing candidate. The 
interviews had been broadcast on successive days on a regularly scheduled news 
program, shortly before the Florida primary was to take place. The complainant 
alleged that the station had recorded one 30-minute interview with the opposing 
candidate and had broken the interview down into five segments for use on the 
news program. The complainant stated that because of the content of the inter¬ 
views and the facts that they were pre-recorded, were unusual in length for a 
news program and were telecast shortly before the primary, they did not gain 
exempt status by being broadcast on a news program. In reply, the licensee of 
the station stated that it had broadcast many similar series of interviews on 
news programs in the past; that in this instance it had sought for two years to 
obtain an interview with the opposing candidate (who was the incumbent Presi¬ 
dent) and had succeeded in obtaining one only on the day that the first segment 
of the interview was broadcast; and that it already had broadcast a half-hour 
interview with the complainant and intended to carry his scheduled appearance 
on th NBC "Meet the Press” program on the Sunday preceding the State prima¬ 
ry. The Commission denied the complaint. It stated that "The inclusion of an 
interview within a newscast, which if broadcast outside the newscast would not 
be exempt, is within a station’s journalistic discretion and, in and of itself, would 
not preclude the interview from exempt status pursuant to Section 315(a)(1) 
unless it has been shown that such a decision is clearly unreasonable or in bad 
faith. You have failed to submit sufficient evidence of bad faith or unreasonab¬ 
leness on the part of WCKT which would compel us to question its actions • • • 
you have not shown that the licensee, in deciding to air [the interviews], consid¬ 
ered anything other than their newsworthiness." 8 


(e) Religious News Program. A minister who conducted a weekly religious 
news program asked if the news program exemption would apply to interviews 
on his program with two other ministers who were candidates for public office. 
The FCC ruled that the exemption would apply since the program dealt with 
current news in the field of religion and was a bona fide newscast. 7 


» KRON-TV, et aL. 47 FCC 2d 1204 (1974). 


» Lar Daly, 40 FCC 314, 315 (1960). 


* Socialist Workers Campaign Committee, 
14 FCC 2d 858(1968). 

• Letter to CBS, 58 FCC 2d 601 (1976). 


• Letter to Citizens for Reagan ( WCKT- 
TV), 58 FCC 2d 925. 927 (1976). 


7 Telegram to Reverend Donald L. Lanier. 
October 26. 1972. 
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broadcasts of news by its news director, who also was a candidate for public 
office, were exempt from the equal time requirement because Section 315(a)(1) 
exempts appearances of legally qualified candidates on bona fide newscasts. The 
Commission ruled that the exemption did not apply. It said that Congress 
indicated that its main purpose in amending Section 315 to create an exemption 
for news programs “was to allow greater freedom of the broadcaster in reporting 
news to the public, that is to say, in inserting appearances of candidates as part 
of the contents of news programs/* It said, “The amendment did not deal with 
the question of whether the appearance of station employees who have become 
candidates for office should be exempted on a news-type program where such 
employees are announcing the news (rather than being a part of the content of 
the news) • • •** • 

Bona Fide News Interviews 

3. The principal questions considered by the Commission in interpreting the 
law on exemption of news interviews from the equal opportunities requirement 
of Section 315 are: 

(a) Does the interview take place on a bona fide news program? If so, the 
interview is exempt regardless of its subject matter, the type of person inter¬ 
viewed or whelher the news program always contains interviews. (See discussion 
of “Today,** “60 Minutes,’* “NET Journal** and other news programs in 2(b), (c), 
(d), and (e) of this part of the Primer.) 

(b) If the interview does not take place on a bona fide news program, does it 
take place on a bona fide news interview program? (Many “interview** and 
‘‘talk** programs do not qualify as news interview programs.) 

In its rulings on whether a program is a news interview program, the Com¬ 
mission has considered the following factors: 

(i) Whether it is regularly scheduled; 

(ii) How long it has been broadcast; 

(iii) Whether the broadcaster produces and controls the program; 

(iv) Whether the broadcaster’s decisions on the format, content and partici¬ 
pants are based on his reasonable, good faith journalistic judgment rather than 
on an intention to advance the candidacy of a particular person; 

(v) Whether selection of persons to be interviewed and topics to be discussed 
are based on their newsworthiness. 

News Interview Programs Ruled Exempt 

4. Some examples of interview programs which the Commission has ruled 
exempt are: 

(a) "Meet the Press/* "Face the Nation,” "Issues and AnswersThese are 
typical news interview programs of the kind Congress indicated it had in mind 
when it created the “bona fide news interview** exemption in 1959. 9 

(b) "Youth Wants to Know.” This program also was mentioned in the Senate 
debates on the 1959 amendments to Section 315(a) as being a news interview 
program of the type Congress intended to exempt, thus revealing that Congress 
did not intend to limit such programs to those in which the questioners are 
professional newsmen. 10 

(c) "Phone In” Question-and-Answer programs . A program called “Phone 
Forum” was prepared and produced by a station’s news department and had 
been regularly scheduled for almost 2 years. The news director selected the 
guests on the basis of newsworthiness. Members of the public telephoned in 
questions for the guest, which were screened by the moderator. The program 
was ruled a bona fide news interview on the condition that it be effectively 
controlled by the licensee and that the station’s news department controlled the 
selection of the phone-in questions which actually were asked the guests, so as 
to make sure “that the program cannot be taken over by either the supporters 
or opponents of the guest candidate.” 11 Another program in which part of the 
questions were called in by viewers of the program, but those actually used were 
selected by employees of the station, also as held to be an exempt news inter¬ 
view program. 12 

(d) "Governor's Radio Press Conference.” In a regularly scheduled program, 
the Governor spoke from his office in answering questions asked him by news¬ 
men from stations participating in the program, who spoke to the Governor by 
telephone. The answers were communicated back to the stations by radio line. 
Neither the questions asked nor the answers were screened or edited by the 
Governor’s office. The program was unrehearsed and the newsmen were free to 


• Public Notice: Use of Station by News * 
caster Candidate, 40 FCC 433. 434 (1965). 


• Letters to Andrew J. Easter, 40 FCC 307 
(I960). Lar Daly, 40 FCC 310 (1960), Hon, 
Frank Kowalski, 40 FCC 355 (1962); Telegram 
to Yates for U.S. Senator Committee, 40 FCC 
368(1962). 


'•Hon. Russell B. Long, 40 FCC 351 (1962); 
Socialist Labdr Party, 7 FCC 2d 857 (1967); 
also, sec Lar Daly, 40 FCC 310 (i960), dealing 
with “College News Conference.” 


"Socialist Labor Party. 7 FCC 2d 857 
(1967). 


IB Martin B. Dworkis, 40 FCC 361 (1962); 
see. also. Letter to Storer Broadcasting Co.. 
July 22. 1977. 
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ask any questions they wished. Each broadcast was under the control of the 
participating stations. It was found to be an exempt news interview program 
because it had been regularly scheduled for some two years, was under the sole 
control of the broadcasters and was not conceived or designed by them to fur¬ 
ther the candidacy of the Governor. 13 (This case arose before the Aspen Insti¬ 
tute ruling, which exempted press conferences, so it was decided on the basis of 
the news interview exemption. In the same ruling, the Commission found that 
another program by Governor DiSalle was not exempt. See “Governor’s Forum” 
below.) 

Interview Programs Ruled Not Exempt 

5. Some examples of question-and-answer programs which the Commission 
has ruled are not exempt news interview programs are: 

(a) “ Governor's Forum.” In this program the Governor sat in his office and 
answered questions submitted by members of the public. Questions either were 
written directly to the Governor’s office or telephoned to the stations partici¬ 
pating in the program. Questions written to the Governor’s office were selected 
by his staff for the broadcast, and after the Governor had recorded answers to 
these and to questions forwarded by the stations, his office sometimes edited 
the tape before sending the recorded program to the participating stations. In 
contrast to its ruling on “Governor’s Radio News Conference” above, the Com¬ 
mission ruled that “Governor’s Forum” was not a news interview program 
within the meaning of section 315(a)(2), because the selection and compilation 
of the questions, as well as the supervision, production and editing of the pro¬ 
gram, were not solely under the control of the stations. 14 

(b) One-Time “Special” Interview. A station interviewed a candidate for 
reelection as Congressman about his experiences as a new Congressman. The 
station said it did not have any regularly scheduled news interview programs, 
but that the interview with the Congressman was based on the licensee’s news 
judgment; that a staff member conducted the program and asked questions 
relating to newsworthy current events; that the program was initiated, produced 
and controlled by the station, and that the interview, the format and the nature 
of the questions were the same as those of other special one time interviews 
broadcast by the station. The Commission ruled, however, that the program did 
not fall within the news interview program exemption of Section 315(a)(2) be¬ 
cause, in creating the exemption. Congress had clearly indicated that a basic 
element of a bona fide news interview program is that it be regularly sched¬ 
uled. 16 

(c) Program Starting 11 Weeks Before Election. A station asked a declaratory 

ruling on a proposed news interview program titled “Know Your Congressman,” 
which would feature as guests local members of Congress. The program would 
be presented every other week and would begin only 11 weeks before the prima¬ 
ry election. After reviewing the legislative history of the 1959 amendments to 
section 315(a), the Commission stated that “it is apparent that Congress was 
concerned about news interview programs created and/or scheduled shortly 
before an election. 4 4 1 The program for which you seek a ruling is scheduled 
to begin only 11 weeks before the Pennsylvania primary elections, and will 
feature incumbent Congressmen. Under these circumstances and in light of the 
legislative history, we do not believe that we can rule at this time that ‘Know 
Your Congressman’ falls within the category of programs that are exempt from 
the ‘equal opportunities’ provision of section 315.” ,a »« wiic-tv, 33 fcc 2a 629 <1072). 

(d) “Tomorrow” program. Time equal to that devoted to interviewing an 
opposing candidate was sought on the NBC “Tomorrow” program on the 
grounds that it was not a bona fide news interview program. NBC asserted that 
its basic format was an interview with one or more guests, conducted by an 
experienced journalist, and that many public officials and office seekers had 
appeared on it. The complainant submitted a sampling of 66 “Tomorrow” pro¬ 
grams 2 $ showing that it had no regularly scheduled news interview format. It 
cited 27 programs which discussed “a broad range of topics not associated with 
any recent news or current event issue.” including interviews or panels on “mon¬ 
sters in films to sexual fantasies to psychic healing and TV soap operas.” The 
complainant stated that 19 of the guests were interviewed “solely in regard to 
their occupation or their hobbies. Strippers, handwriting analysts, travel agents 
and baseball card collectors discuss their interests • • The Commission 
found that “Tomorrow” was not a news interview program for the purposes of 
Section 315(a)(2). It said Congress did not intend to exempt all programs and 
had specifically cited, during floor debate on the proposed amendments, certain 
programs such as “Meet the Press” and “Face the Nation” as being the type of 


u Hon. Michael V. DiSalle, 40 FCC 348 
(1962). 


w Hon. Michael V. DiSalle, 40 FCC 348 
(1962). 


"Station KFDX-TV. 40 FCC 374 (1962). 
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Interview programs it meant to exempt. One question considered by the Com¬ 
mission in ruling on interview programs is whether the guests have been chosen 
to appear on the basis of their newsworthiness. In the case of “Tomorrow.” 
although some interviews had been newsworthy, many had not and “Inter¬ 
viewees, as a matter of course, are not selected on the basis of their ‘public 
significance or their newsworthiness’. • • • There is simply no cognizable differ¬ 
ence between this show and “Tonight,” a program which also on occasion inter¬ 
views newsworthy public figures. • • • We cannot accept the view that the inter¬ 
mittent appearances of public officials and political candidates indicate that a 
program is a news interview program * • V* 17 

Changes in Time and Length of News Interview Programs 

6. Because of the importance of an upcoming election, networks or stations 
sometimes increase the length of regularly scheduled news interview programs 
featuring one or more candidates. They also may change the times at which the 
programs are broadcast in order to reach larger audiences. Unless there is evi¬ 
dence that a station’s or network’s decision to lengthen the program.or change 
its time period was unreasonable or made in bad faith, the program does not 
lose its news interview exemption. A broadcaster may “in the exercise of its good 
faith news judgment, lengthen a ‘bona fide news interview’ without destroying 
the exemption provided. • • • Also, the mere change in placement of a program 
which would otherwise qualify for exemption does not remove the exemption 
because it is broadcast in other than at its regularly scheduled time slot.” 18 

Rebroadcasts of News Interviews by Other Stations 

7. With the permission of the originating station, a noncommercial TV sta¬ 
tion regularly broadcasts a bona fide news interview program originated by 
another station. The program is taped and played back by the ETV station 
three weeks late. The rebroadcasts do not lose the exemption, since they are 
regularly scheduled and since the program as broadcast by the originating sta¬ 
tion fulfilled all requirements for a bona fide news interview. Although, as 
rebroadcast by the ETV station, the program has not been produced or con¬ 
trolled by the station rebroadcasting it, neither does a network affiliate “pro¬ 
duce or control” a network news interview program that it broadcasts. It has 
delegated these functions to the network, relying on the network to fulfill the 
requirements for the news interview exemption. The fact that the rebroadcast is 
three weeks late is not significant in determining whether the program remains 
exempt from equal opportunities obligations, since it is not claimed to be “on- 
the-spot coverage of bona fide news events.” 18 However, in another case a non¬ 
commercial station wished to rebroadcast only one of a series of bona fide news 
interviews broadcast by another station. This changed the facts so significantly 
as to compel and opposite ruling. Here, so far as the rebroadcasting station was 
concerned, the news interview program was not regularly scheduled. The Com¬ 
mission has always emphasized that one of the critical factors in qualifying for 
exempt status is that the news interview program be regularly scheduled. 

Bona Fide News Documentaries 

8. A candidate complained that he had been denied 93 seconds of time which 
were due to him because of appearances of his two opponents on a network 
program titled “Television and Politics.” The complaint was denied. The pro¬ 
gram was a news documentary which was exempt from the equal opportunities 
requirement under Section 315(a)(3) because an appearance by any particular 
candidate was incidental to the presentation of the general subject matter of 
the documentary, which was the use of television by candidates rather than the 
candidacy of any particular candidate or candidates. 20 

On-the-Spot Coverage of Bona Fide News Events 

9. The fourth type of news broadcast on which a candidate’s appearance is 
not a use is “on-the-spot coverage of bona fide news events (including but not 
limited to political conventions and activities incidental thereto).” The scope of 
this exemption was considerably increased by the Commission in 1975 when it 
reversed earlier decisions and held that, under certain conditions, broadcasts of 
debates between candidates and of press conferences of candidates would fall 
within the on-the-spot coverage exemption. 21 

(a) President’s Report on Suez Crisis. Three TV networks requested a ruling 
as to whether their broadcast of a 15-minute report to the Nation by the Presi- 


"Socialist Workers Party, 65 FCC 2d 234, 
241(1976). 


“Letter to Theodore Pearson, December 8. 
1976. which cited as precedents: Martin 
Dworkis, 40 FCC 361 (1962); Honorable Terry 
Sanford, 35 FCC 2d 938 (1972); Honorable 
Sam Yorty, 35 FCC 2d 572 (1972). 


••(See discussion of "on-the-spot coverage” 
exemption, starting in par. 9.) 


"Richard B. Kay. 26 FCC 2d 235 (1970); 
see. also. Judge John J. Murray, 40 FCC 350 
(1962). 


"For discussion of this ruling and cases 
that have arisen under it. see "Aspen Insti¬ 
tute Rulings,” pars. 10 and 11 below. 
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dent on an important international situation (the Suez crisis) required them to 
afford equal time to all opposing candidates, since the President was at the time 
a candidate for reelection. The majority of the Commission ruled that equal 
time for other candidates was not required because they believed that when 
Congress enacted Section 315 it did not intend to grant equal time to all Presi¬ 
dential candidates “when the President uses the air lanes in reporting to the 
Nation on an international crisis.” 21 (Note that this ruling came before the 
adoption by Congress in 1959 of the exemptions to the equal opportunities 
requirement of Section 315, including the exemption for “on-the-spot coverage 
of bona fide news events.”) 

(b) President's Report on Other Major Developments. While a candidate for 
reelection, the President broadcast a report to the Nation on an important 
announcement by the Russian Government of a change in its leadership and on 
the explosion by Communist China of a nuclear device. Two opposing candi¬ 
dates requested equal time. On the basis both of Suez crisis decision, above, and 
of the later amendment by Congress of Section 315 so as to exempt on-the-spot 
coverage of bona fide news events from the equal opportunities requirement, 
the President’s broadcast did not entitle opposing candidates to equal time. The 
case fell within “the reasonable latitude for the exercise of good faith news 
judgment on the part of the [licensee]” which Congress said it intended to grant 
stations and networks when it adopted the exemption for on-the-spot coverage 
of bona fide news events. 23 In a later case, the broadcast of a President’s State 
of the Union Message also was found to fall within the “on-the-spot coverage of 
a bona fide news event” exemption of Section 315(a)(4).” 24 

(c) Political Conventions. Section 315(a)(4) specifically mentions on-the-spot 
coverage of political conventions “and activities incidental thereof,” so the Com¬ 
mission has uniformly ruled such coverage to be exempt. In one case, a candi¬ 
date for Presidential nomination called a press conference at the convention site 
immediately prior to the convention. Although this case preceded the 1975 
Aspen ruling on debates and press conferences, coverage of the press conference 
was ruled exempt under Section 315(a)(4). 25 The broadcast of acceptance speech¬ 
es of successful candidates for a party’s nomination for President and Vice 
President are exempt as activities incidental to the convention. 25 During its 
coverage of the 1976 Democratic National Convention, a network interviewed a 
candidate for nomination. An opposing candidate alleged that the interview was 
“remote from and unrelated to the Convention.” The station replied that the 
interview occurred during on-the-spot coverage of the convention and was there¬ 
fore exempt under Section 315. The Commission ruled the interview exempt 
because it was broadcast as part of the coverage of the convention. The Commis¬ 
sion stated that it “will not substitute its judgement for that of the broadcaster 
in determining what ‘activities’ are ‘incidental’ to political convention.” 27 

(d) St Patrick's Day Parade. A Chicago television station broadcast the 
annual St. Patrick's Day parade in that city. The Mayor, who was a candidate 
for reelection, was on camera for approximately 2 minutes. An opposing candi¬ 
date sought equal time. Since the appearance of the Mayor was during “on-the- 
spot coverage of a bona fide news event” it w r as exempt from the equal opportu¬ 
nities requirement of Section 315. 28 

(e) Broadcast of Court Proceedings. An Indiana station had broadcast for 14 
years a program titled “Gary County Court on the Air.” It was broadcast live 3 
days per week and taped 1 day in advance for broadcast on the 4th day. The 
program consisted of direct coverage of the proceedings of a typical city court 
and by its nature could not be tailored to suit the presiding judge. Its format 
has remained unchanged since it went on the air. Persons appearing in the court 
had the privilege of declining to have their cases heard during the broadcast 
time to prevent invasion of privacy, and if, in the opinion of the presiding Judge, 
certain cases did not lend themselves to broadcasting, they were heard at times 
when the broadcasts were not in progress. The judge who had presided during 
the past 7Vfe years became a candidate for nomination for Mayor of Gary. His 
opponent demanded equal time based on broadcasts of the program. The Com¬ 
mission ruled that the program fell within the “on-the-spot coverage” exemp¬ 
tion of Section 315(a)(4) because it covered the operation of an official govern¬ 
ment body and the court proceedings were newsworthy. Thus, the program was 
within the reasonable latitude allowed to station licensees for the exercise of 
good faith judgment. 2 ® 

(f) Announcement of Vice Presidential Candidate. On August 5, 1972, Sena¬ 
tor George McGovern, the Presidential nominee of the Democratic Party, an¬ 
nounced that R. Sargent Shriver was his choice to replace Senator Thomas 
Eagleton as the Democratic Party’s Vice Presidential candidate. The broadcast 
in which Senator McGovern made the announcement was approximately 16 


n Telegram to ABC, CBS, and NBC, 40 
FCC 276(1956). 


“ Republican National Committee, 40 
FCC 408 (1964); affirmed per curiam by an 
equally divided court, sub nom. Goldwater v. 
FCC and U.S.A., Case No. 18963 (D.C. Cir 
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minutes long and was carried live by four networks. Three other political parties 
complained that the networks had refused their candidates equal time. The 
Commission denied the complaints, stating: 

We believe that Senator McGovern’s appearance was exempt within the meaning of 
Section 315(aX4) because it was incidental to a political convention—namely, the special 
meeting of the Democratic National Committee which had been called to select a new 
candidate for Vice President • • • Senator McGovern’s announcement of his choice was an 
activity incidental to the final voting of Democratic Party officials at their August 8 special 
meeting called specifically to select a new Vice Presidential nominee. The August 8 meeting 
had many elements similar to those of a national party convention • • • Although the 
meeting was extraordinary and not in the normal course of planning by the party, the* 
Commission believes that, given the unique circumstances here present, it must be consid¬ 
ered as having been the equivalent of a political convention within the meaning of Section 
315(a)(4) 30 • • • 

(g) Jackie Robinson Award. NBC, which held TV rights to the World Series 
stated that it had been informed that during ceremonies preceding one game of 
the series an award would be prsented by a legally qualified candidate for public 
office to Jackie Robinson commemorating the 25th anniversary of his joining 
the Brooklyn Dodgers as well as his work in the field of drug addiction. NBC 
stated that it would cover the presentation even if no candidates for public 
office were appearing and that it believed that the broadcast of the presentation 
should be ruled exempt from the equal opportunities provision of Section 315(a) 
as on-the-spot coverage of a bona fide news event. The Commission responded 
that on the basis of the facts presented it found no reason to believe that NBC’s 
judgment about the proposed event was either unreasonable or made in bad 
faith, and no reason for overruling NBC's judgment that the proposed ceremony # 
would be a bona fide news event within the meaning of Section 315(a)(4). 31 


Aspen Institute Rulings 

10 In 1975 the Commission overruled three of its earlier rulinp and held 
that under certain conditions broadcasts of debates between political candidates 
and broadcasts of press conferences held by candidates could be considered 
exempt from "equal opportunities" because they were on-the-spot coverage of 
bona fide news events. In this ruling and a further discussion of the subject in a 
later case, the Commission stated, in substance, that the broadcast of a debate 
might be considered on-the-spot coverage of a bona fide news event under the 
circumstances presented in the earlier cases which were reversed. In those cases, 
(a) the debate had been arranged by a party not associated with the broadcast- 
er (b) it took place outside the broadcaster’s studios; (c) it was broadcast live 
and in its entirety, and (d) the broadcaster chose to cover the debate because or 
his reasonable, good-faith judgment that it was newsworthy, and not for the 
purpose of giving a political advantage to any candidate. The Commission also 
ruled that press conferences of candidates could qualify for exemption under 
Section 315(a)(4) if broadcast live and in their entirety. 33 


Ford-Carter Debates 

11. Two Presidential candidates complained in September 1976 that they 
had not been included in the debates between President Ford and Denmcratic 
candidate Carter nor had they been given equal time. One complainant, Eugene 
McCarthy, asserted that exclusion of any "major" or "serious candidate (which 
he said he was) from the debates took them outside the Aspen Institute exemp¬ 
tion. The other, Lester Maddox, stated that the debates promoted only the 
interests of the two participating candidates, that the two candidates them¬ 
selves controlled some of the debate arrangements, and that the so-called de¬ 
bates" actually were panel discussions. Both complaints were turned down. As 
for the McCarthy complaint, the Commission had no authority to compel either 
the organization sponsoring the debates or the networks broadcasting them to 
invite a particular candidate to take part, nor could it force any candidate to 
appear and debate another candidate. As for the Maddox complaint, the Com¬ 
mission said the critical factor in determining whether a debate falls within the 
"on-the-spot coverage" exemption was the role and intent of the broadcaster in 
covering it-whether it did so on the basis of its good-faith, reasonable journalis¬ 
tic judgment of the newsworthiness of the event, or whether it did so to serve 
the political advantage of a candidate. The Commission quoted the court deci¬ 
sion affirming the Aspen ruling to the effect that "a candidate’s partial control 
over a press conference or debate does not, by itself, exclude coverage of the 
event from Section 315(a)(4)." As for the claim that the Ford-Carter appear¬ 
ances were actually panel discussions, the Commission cited a dictionary defini¬ 
tion of "debate" as "contention by words or arguments • • • as a regulated 
discussion of a proposition between two matched sides." The Commission said 


"Complaints of Republican National Com¬ 
mittee, Socialist Labor Party. Communist 
Party. U.S.A., 37 FCC 2d 799. 806 (1972). 
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CL 247 (1976). 
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that in the absence of a stronger showing than Maddox had presented that the 
debates should not be considered debates, “it would be inappropriate and in 
violation of the intent of Congress for the Commission to attempt to establish 
or sanction a particular qualifying format or structure as a ‘debate* to the 
exclusion of all other face-to-face confrontations between candidates/* 33 (Both 
McCarthy and Maddox also alleged violation of the fairness doctrine in their 
complaints. For discussion of that policy as it applies to political campaigns, see 
Section K.) 


Does Delayed Broadcast of Debate Destroy Exemption? 

12. In two 1976 rulings, the Commission reached the question of whether a 
delay of up to one day in broadcasting a recorded political debate would remove 
the exemption of the broadcast from the equal opportunities requirement, and 
whether a delay of more than one day would raise questions as to whether the 
broadcast was “on-the-spot coverage of a bona fide news event.** In the first 
case, the Commission recognized that some factors, such as time zone differen¬ 
tials between the East Coast and Alaska and Hawaii, might require broadcast on 
a delayed basis so as to reach a substantial audience. Also, it is noted, daytime 
stations should be given a chance on the following day to broadcast on-the-spot 
coverage of news events which took place after they were required to sign off 
the previous day. Finally, the delay would permit broadcasters to provide cap¬ 
tions for the deaf. Broadcasters were reminded, however, that the exemptions in 
the law are for news (not “public affairs’*) coverage, and that unless there are 
unusual circumstances, a delay of more than one day would raise questions as to 
whether the broadcast was “on-the-spot coverage of a bona fide news event.** 34 
In the other case, the New Jersey Public Broadcasting Authority filmed a politi¬ 
cal debate one morning, broadcast it that evening and then rebroadcast it two 
evenings later. A third candidate requested equal time. The Commission cited 
the Delaware case and ruled that the rebroadcast two days after the event fell 
outside the exemption. It said that by using the term “on-the-spot** in describing 
one kind of exempt news coverage, the Congress had indicated that its concept 
of the exemption “was that of contemporary, if not simultaneous, coverage.” 35 

Cases Held Not To Fall Within “Aspen” Exemption 

13. Inquiries were received from two stations in 1976 as to whether the 
Aspen ruling discussed above would grant exemption from equal time require¬ 
ments to stations broadcasting “forums” or “town meetings” in which only one 
candidate appeared, gave an address or opening statement and then answered 
questions from the audience or from a panel of community leaders. The Com¬ 
mission ruled that neither kind of appearance came within the scope of the 
Aspen ruling, since neither could be characterized as either a debate or a press 
conference as defined in that ruling. 36 

E.—What are “Equal Opportunites”? 

Many persons use the term “equal time” when referring to the rights of 
political candidates, but the correct phrase is “equal opportunities,” which does 
not necessarily means the same thing as “equal time.** 1 For example, if Candi¬ 
date Smith receives an hour of free time at 8 p.m. on a television station and his 
opponent Jones merely gets an hour early in the morning or after midnight, 
Jones will be getting “equal time” but not “equal opportunities,” since he prob¬ 
ably won’t be seen or heard by nearly as many people as Smith. Similarly, if a 
station gives Smith free time but charges Jones for his time, Jones again will get 
“equal time” but not “equal opportunities.” The Commission’s rules forbid any 
kind of discrimination by a station betwen competing candidates. 2 

Examples of Lack of Equal Opportunities 

1. Cases in which the Commission has found a denial of equal opportunities 
include the following: 

(a) Unequal audience potential of periods. There is a violation if a station 
makes available to a candidate the same amount of time his opponent has 
received, but the time is likely to attract a smaller audience. 3 

(b) Letting one candidate preview opponents message . Letting Candidate A 
listen to a recording of his opponent B’s broadcast before it is aired and before A 
records or broadcasts his own statement violates the anti-discrimination rule. 4 

(c) Forcing one candidate to submit script in advance. It is a violation to 


”American Independent Party and Eugene 
McCarthy. 62 FCC 2d 4 (1976): affirmed sub 
nom, McCarthy v. FCC, D.C. Cir., Oct.. 1976, 
Case No. 76-1915. 


M Delaware Broadcasting Company, 60 
FCC 2d 1030 (1976); appeal pending, D.C. Cir. 
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“ John F. Donato, 66 FCC 2d 599 (1977); pe- 
tiUon for reconsid. pending. 
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compel one candidate but not his opponent to submit the text of his proposed 
message in advance of its broadcast. 5 

(d) Unequal rates. Charging one of two opposing candidates a higher rate 
than the other violates the rules, as does letting one candidate combine his 
totals of 30 and 60 second spot announcements to arrive at a cumulative total 
entitling him to a discount which is denied his opponent.® 

(e) Failure of candidate-station owner to pay for spots. The Commission 
refused to renew the license of a station because, among other things, the 
station manager and one-third owner, who also was candidate for mayor, sold 
himself time at a lower rate than he charged his opponent and never even paid 
the station for the time he used. The Commission stated here, as in an earlier 
case, that where a licensee or principal of a station also is a candidate, he has a 
special obligation to make sure the station deals fairly with opposing candi¬ 
dates. 7 

(f) Sales or contracts that result in excluding candidates. Section 73.1940(c) 
of the rules forbids a station to make any agreement or contract that has the 
effect of letting one candidate broadcast to the exclusion of his opponents for 
the same office. Therefore, wise station operators have learned to look ahead 
when one candidate seeks to buy large amounts of time to make sure that they 
will be prepared to make equal opportunities available to his opponents if they 
request time. 

(g) Special “ all-candidate” programs. A station wishes to make a full broad¬ 
cast day or a large part of a day available free to candidates for various offices. 
It proposes to ask all candidates who do not take part in the broadcast to sign a 
waiver of their rights to appear on a later date. It also proposes to inform all 
candidates that if any of them do not take part in the special program and 
refuse to sign a waiver the licensee will cancel all invitations to candidates for 
that particular office and notify the other candidates for that office of the 
reason for cancellation. The Commission has commended stations for trying to 
set up special programs in which the voters will be able to see and hear all 
candidates. It also has stated that a station may make an offer of time to 
candidates for a certain office contingent on all candidates agreeing to appear or 
to waive their rights to a later opportunity to appear. It has stated that such 
waivers, when given by a candidate with full knowledge of the facts, would be 
binding on the candidate. However, it has emphasized that under Section 315, a 
candidate not appearing on such a program and refusing to sign a waiver is 
exercising rights expressly given him by Congress. Blaming a candidate on the 
air for refusing to waive his rights may create a fairness doctrine obligation on 
the part of the station. An attempt by a licensee to dictate program format, 
participants, length of program and times of taping and broadcast, and then 
offering the package to the candidates on a “take it or leave it" basis, does not 
deprive a candidate who refuses such an invitation of his right under Section 
315 to appear subsequently.® 

(h) Failure of station to follow its interview format All five candidates for 
Governor appeared in a special one-time news interview which was not exempt 
from equal opportunities. A panel of newsmen asked questions of the candi¬ 
dates. During the first part of the program, the newsmen asked a series of 
questions to each of the candidates in rotation. During the remainder of the 
program, each newsman questioned the candidate or candidates of his choice. In 
a briefing session before the broadcast, all candidates were promised a chance to 
volunteer comments about answers given by other candidates during the second 
part of the program, but they were requested first to seek recognition from the 
moderator. One candidate later complained that during the second part of the 
program (i) she never was recognized although she continually raised her hand; 
(ii) even during the first part of the program the newsmen asked the Democrat¬ 
ic and Republican candidates multiple questions which gave them almost twice 
the time allowed to the other candidates; (iii) the two major party candidates 
talked back and forth to each other without being recognized by the moderator; 
and (iv) when the complainant tried to comment on another candidate’s answer 
without being recognized, she was interrupted by the moderator. The station 
conceded the accuracy of much of her complaint but said there was no attempt 
to exclude her in particular and all of the candidates often raised their hands 
without being recognized. The Commission stated that it was proper for a sta¬ 
tion and candidates to agree in advance on a format and procedures for such a 
program, but that here the station had not enforced the agreement and the 
complainant got less than five minutes of time whereas one candidate received 
over 16 minutes and another nearly 14. Therefore, the complainant was entitled 
to some additional time. 9 


* Western Connecticut Broadcasting Co 
( WSTC-AM-FM), 43 P.C.C. 2d 730 (1973) 
(For a discussion of a licensee’s right to re 
quire advance scripts or recordings of all can 
didates, see Section F<2Xd) below.) 

'Station KAHU, FCC 71-959; Kays, Inc. 
FCC 73-1121. 


7 WPRY Radio Broadcasters, Inc., 40 FCC 
2d 1183 (1973); see. also, Emerson Stone, Inc., 
40 FCC 385(1964). 


•Letters to Senate Committee on Com¬ 
merce. 40 FCC 357 (1982). and WBTW-TV. 5 
FCC 2d 479 (1966); Licensee Obligations in 
Political Campaigns, 14 FCC 2d 765 (1968). 


•Socialist Workers Party, 26 FCC 2d 485 
(1970). (See (2)(g). below, for a somewhat 
similar case with a different outcome.) 
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Cases Where Equal Opportunities Were Given 

2. Situations in which the Commission has found there was no violation of 
the equal opportunities requirement including the following: 

(a) No need to notify candidate of opponent's time. If a station sells or gives 
time to one candidate, it need not notify his opponents of the fact. However, 

§ 73.1940(d) of the rules requires stations to keep and permit public inspection of 
a complete record of all requests for time made by candidates, how each request 
was disposed of, and what charges, if any, were made. Thus, by inspecting the 
records of stations in the area of his candidacy, a candidate can learn what time 
has been given or sold to his opponents. 10 

(b) Particular time periods and programs. All a station need do is to make 
available periods of approximately equal audience potential to competing candi¬ 
dates to the extent that this is possible. They need not make available exactly 
the same time of day on the same day of week or accept competing political 
advertisements on exactly the same programs or series of programs. 11 Even if a 
candidate’s opponent has made no broadcasts at all, a station need not sell him 
the particular time period he requests. 12 

(c) No need to halt sales to “A" because “B” doesn't buy. If one candidate or 
political committee buys considerably more time than the opposing candidate or 
committee, a station need not halt sales to the first candidate or committee. All 

it need do is to be prepared to afford equal opportunities if a candidate seeks . 
them. 13 (However, see (l)(f) above regarding contracts for time that result in 
denying equal opportunities to opposing candidates for the same office.) 

(d) Withdrawal of time offer by station . A station which offers time to all 
candidates for an office for a joint appearance on one program or an appearance 
in a special series of programs may withdraw the offer if one or more of the 
candidates refuses to appear. The equal opportunities requirement of Section 
315(a) applies only to actual uses of a station’s facilities by candidates. 14 

(e) “News coverage ” is not involved in “equal opportunities ." The appear¬ 
ance of a candidate on any of the four kinds of news broadcasts listed in Section 
315(a) as not involving “uses” of a station does not entitle his opponent to equal 
exposure on such a news broadcast or series of broadcasts, nor do news items 
about a candidate on such broadcasts entitle his opponent to equal news cover¬ 
age. However, the fairness doctrine applies to news programs. 15 

(f) All opposing candidates not entitled to appear on same program. A sta¬ 
tion that puts two opposing candidates on a non-exempt debate, interview or 
panel discussion need not include in the same program all other candidates for 
that office, provided the others are given time separately. 16 If two candidates 
share an hour’s time which is approximately equally divided between them, a 
third candidate seeking separate time need be given only half and hour in order 
to gain equal opportunities. 17 

(g) News interview with all candidates. All eight candidates for Democratic 
Senatorial nomination appeared on a program in which newsmen asked them 
questions and the moderator relayed other questions telephoned in by viewers. 
One candidate complained that one of the candidates got nine minutes of time 
in answering questions, another six and a half minutes, and none of the others 
more than about three minutes. The Commission denied the complaint because 
the station’s invitation to the candidates had not made any representations that 
were not carried out. It merely had stated that questions would be asked by the 
newsmen and the moderator and that after the questioning, each candidate 
would be given one minute for a closing statement, which was done. In contrast 
to the case in (l)(h) of this section, the station here had followed the format 
agreed to by the candidates in advance. 18 

(h) Minor technical failure doesn't destroy “equal opportunities.'' A debate 
between opposing candidates which was not exempt from the equal opportuni¬ 
ties requirement was videotaped by one station. Another station arranged to 
have a copy of the tape made for broadcast at 10:30 that night. At approximate¬ 
ly 6 p.m., it learned that because of technical failure of the first station's 
videotape recorder, the video portion of two minutes and 50 seconds of Candi¬ 
date A’s closing remarks was lost, although the audio recording was not affect¬ 
ed. In broadcasing the tape that night, the station substituted a still picture of 
the candidate on screen when the playback of the final remarks began, but the 
image of the still picture became defective and the station then substituted a 
slide titled “Technical Difficulties” while it continued to broadcast the audio 
portion. Candidate A demanded an opportunity to telecast that part of his 
remarks in which the picture was lost. The Commission denied the complaint 
because the station had substantially complied with the rules, the audio portion 
was broadcast without interruption, and the licensee appeared to have made a 
reasonable effort to remedy the defect in the video portion. 18 


'• Norman William Seemann. Esq., 40 FCC 
341 (1962); also, sec discussion of ’ political 
files’* in Section M. 


"Major General Harry Johnson, 40 FCC 
323 (1961); Socialist Workers Party, 40 FCC 
256 (1952); Harry Dermer, 40 FCC 407 (1964). 
“KTRM . 40 FCC 331 (1962). 


“ Hon. Frank M. Karsten, 40 FCC 269 
(1955). 


14 Stations KHJ-TV and KABC-TV. 23 FCC 
2d 767 (1966); also, see H. John Rogers, 59 
FCC 2d 1109(1976). 


“See Section K. 


“Constitutional Party and Frank W. Gay - 
dosh. 14 FCC 2d 255 (1968); rev. den'd. 14 
FCC 2d 861 (1968). 

,T Conservative Party, 40 FCC 1086 (1962); 
Andrew J. Watson, 26 FCC 2d 236 (1970). 


“ William A. Albaugh ( WBAI^TV), 59 FCC 
2d 1023(1976). 


19 Sen. Birch Bayh, 15 FCC 2d 47 (1968). 
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(i) “Make good " announcements or programs. In contrast to the situation in 
(h) above, a station sometimes will have more serious technical problems in 
broadcasting a program or an announcement, so that only part of the candi¬ 
date’s message gets on the air, or the message is so badly garbled that it cannot 
be understood. When this happens to commercial advertisements, most stations 
broadcast "make good" programs or announcements without charging the ad¬ 
vertiser for them, in order to give him his money’s worth. However, when sta¬ 
tions broadcast "make good" political announcements, other candidates for the 
same office sometimes demand free time equal to that in the "make good" on 
the grounds that the original candidate is getting more time than he paid for. If 
it is a station’s policy to give "make goods" to commercial advertisers and if 
there is a substantial failure in the first broadcast of a spot or program spon¬ 
sored by a candidate, then the station will incur no "equal time" obligations to 
other candidates if it broadcasts a "make good." This policy applies only when 
"make good" announcements are given because of technical difficulties. Other 
"make good" situations are dealt with on a case-by-case basis. For example, 
when a station has broadcast an announcement which is a "use" by a candidate 
at the wrong time or has broadcast a different announcement by him than the 
one he ordered used at a particular stage of his campaign, any free "make good" 
time given to the candidate might entitle his opponent to free time of equal 
length. Other situations may call for different conclusions. These interpreta¬ 
tions have been given informally by the staff in response to questions, but they 
are affirmed by the Commission. (See. also. Section M(6) on a related subject- 
disputes between stations and candidates over the performance of contracts for 
the sale of time.) 


Miscellaneous Rulings 

3. The Commission has ruled on a variety of other equal opportunities 
inquiries and complaints that do not fall under any of the headings in (1) or (2) 
above. Examples of these follow: 

(a) Must a station furnish anything more than the use of a microphone? 
Regardless of what it furnishes in connection with a broadcast by a candidate, it 
must treat him and his opponents in the same way. 20 In television, if such 
facilities as background scenery, use of film or videotape equipment or more 
than one studio camera are furnished to one candidate, they must be made 
available to opposing candidates. However, if a candidate pays extra for such 
facilities, his opponents also must pay for them. 

(b) Local or State candidate appearing on network program. If a local or 
State candidate appears on a national network program, an opposing candidate 
is entitled to equal opportunities over the stations which carried the network 
program whose signals cover the area in which the local or State election is 
taking place. 21 

(c) How much time for a candidate nominated by three parties? If three 
political parties nominate A to the same office and only one party nominates B 
for the office, A and B are entitled to the same amount of time. Section 315 
refers only to persons who are candidates for public office, not to political 
parties, and if time is made available to one candidate, equal opportunities must 
be afforded every other candidate for that office, regardless of how many party 
nominations the first may have received. 22 

(d) Candidate enters primaries of two parties. Candidate A entered both the 
Democratic and Republican primaries for mayor. His opponent in the Democrat¬ 
ic primary, B, received half an hour df time, whereupon A demanded and re¬ 
ceived an equal amount of time. A’s opponent in the Republican primary, C, 
then demanded and received half an hour, based on the fact that A, his oppo¬ 
nent in the Republican primary, had received that amount of time. A thereafter 
requested another half hour of time to reply to C. He was not entitled to it. The 
same principle applied here as (c) above.* 3 

<e) Candidate running for two offices at same time. Under the laws of one 
State, a candidate may run simultaneously for two different offices and if elect¬ 
ed to both, decide at that time which to accept. Candidate A runs for both 
governor and State senator. A station sells him time to advance his candidacy 
for governor and then receives a request for equal opportunities from other 
candidates for State senator. It must honor such requests and A will not be 
entitled to buy time to respond to their broadcasts as candidates for State 
senator. This decision was based on the same principle as those in (c) and (d) 
above. 24 

(f) Candidates appearing on programs paid for by others: 

(i) If a candidate appears on a program paid for by a commercial advertiser, 
opposing candidates are entitled to equal opportunities from the station at no 
cost to themselves, since the first candidate paid nothing. 24 


W D. L. Grace. Esq.. 40 FCC 297 (1958). 


*'Hon. Mike Monroney. 40 FCC 251 (1952). 


** Greater Broadcasting Corp . of New York. 
40 FCC 253(1946). 


» LarDalv. 40 FCC 302 (1959). 


*♦Station KATC. 31 FCC 2d 403 (1971). 


*Hon. Mike Monroney. 40 FCC 251 (1952). 
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(ii) If the candidate is a minister appearing on a program sponsored by his 
church, the result will be the same unless the church congregation or board of 
trustees bought the time specifically to help the minister’s political campaign, 
and thus became, in effect, a part of his political organization. 26 

(iii) If the political campaign committee of a labor union pays for time for a 
broadcast by a candidate, his opponents are not entitled to free time. The 
distinction between this case and that in (i) above is that here the organization 
buying time is a political one which is analogous to the candidate's own cam¬ 
paign committee. 27 

(g) Buying network and local station time. If a candidate buys advertising 
on a network program, what kind of a rate may affiliates of the network charge 
his opponent if the opponent seeks to buy time on individual affiliates? The 
Commission has stated that the rate charged an opposing candidate by an 
individual affiliated station need not be related to the rate charged by the 
network. The network rate is, in effect, a “package rate” for a certain number of 
stations which must be bought together, whereas a candidate who buys time on 
a single affiliate is buying less time and buying it under an arrangement which 
does not constitute a similar “package” deal. If the second candidate went to the 
network, it would be expected to sell him time at comparable network rates, but 
a single affiliate may charge the rate it normally would charge a candidate. 28 

(h) 45-Minute Program Equals How Many Spots? Candidate A conducted an 
interview program (which was not an exempt news interview program under 
Section 315(a)(2) on a station from 8:15 to 9:00 p.m. five nights a week. He also 
broadcast commercial announcements in which he was not identified by name 
between midnight and 5 a.m. Candidate B, A’s opponent, requested (i) that the 
station remove A from the air; (ii) and that she be given “equal time” in the 
form of announcements of short duration which would occupy a total amount of 
time each week equal to that occupied by A’s 45-minute nightly broadcasts and 
the commercial announcements he broadcast. The station offered Candidate B 
(i) either an opportunity to be co-host with A on A’s program or to conduct a 
similar program of her own from 11:15 to midnight five nights a week and (ii) a 
sixth 45-minute program to be broadcast at 11:15 p.m. on Saturdays to offset the 
commercial announcements broadcast by A each week. Candidate B refused the 
offer and complained to the Commission. The Commission stated that it had no 
authority under the Communications Act to order the station to remove A from 
the air, particularly in view of Section 326 of the Act which prohibits censorship 
of broadcast programs by the Commission. As to the other matters: (i) both 
kinds of appearances by A w r ere “uses,” since his voice was well known and 
readily recognizable on the commercial announcements; (ii) the “take-it-or- 
leave-it” offer by the station of six 45-minute programs at a later hour specified 
by the station was not an offer of equal opportunities; (iii) Candidate B’s 
demand for a sufficient number of one-minute spots each week to equal the 
total time occupied by A in all of his appearances was a demand for more than 
equal opportunities, since that number of spots was considerably more valuable 
than A’s 45-minute programs (three times as costly, in fact, under the station's 
rate card). The Commission directed both parties to undertake good faith nego¬ 
tiations “governed by a rule of reason”. (Nothing further was heard from either 
party.) 29 


“Last Minute” Use of Time 

4. Many questions have arisen based on one candidate’s use of time shortly 
before election day, when it is presumed more valuable than time used early in 
the campaign. For example. Candidate A buys time and uses most of it during 
the early stages of the campaign. Candidate B makes a request for equal oppor¬ 
tunities within seven days of A’s first appearance and the request also applies to 
all subsequent broadcasts by A. However, the time that B buys is used only 
during the last week of the campaign. Candidate A then requests additional 
time during the last week on the grounds that B’s appearances so near to 
election day will give him more than equal opportunities. Is he entitled to 
additional time? There is no fixed standard for determining the rights of candi¬ 
dates in this respect, nor can there be, in view of the many different situations 
that may arise. However, as the Commission stated in one case, “it must be 
obvious that, to take the extreme case, a candidate cannot use Section 315 of the 
Act to delay his request for time and expect the ‘equal opportunities’ provision 
of that section to give him the right to saturate pre-election broadcast time.” 30 
In another case, involving interpretation of the “seven-day rule,” 81 the Commis¬ 
sion cited the Hunter case and said that “even if timely requests have been 
made by a candidate under the rule, a licensee may be called upon to exercise 
reasonable judgment in affording ‘equal opportunities’, particularly where there 
has been an accumulation of time.” 32 In still another case, the Commission held 


»Rev. Billy Robinson, 23 FCC 2d 117 
(1970). 


r Metromedia. Inc., 40 FCC 426 (1964). 


*• Mullins Broadcasting Co., 24 FCC 2d 264 
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that a request by a candidate six days before election day to buy time equal to 
that used by his opponent during the preceding seven days and still to be used 
by his opponent before the election should have been honored by the station 
under the equal opportunities requirement, but a different conclusion might 
have been warranted “had the complainant waited until the last day or two 
before the election/’ 33 In another case, a station announced a policy of selling 
only three prime-time spots per week to candidates for nomination to the office 
of mayor. Candidate A bought three spots per week for the final five weeks of 
the campaign. Candidate B made a timely request for equal opportunities but 
later claimed he could not produce his spots on time and was allowed to use 
fifteen prime time spots in the last two weeks of the campaign. Candidate A 
complained that B had been afforded more than equal opportunities. A asked to 
buy six more spots in the last two weeks of the campaign. The Commission ruled 
that A was entitled to buy the extra spots since he had relied upon the station’s 
announced policy of limiting prime time spots to three per week and the station 
had failed to enforce that policy. 34 


F.—Censorship; Other Restrictions on Candidates 

Section 315(a) of the Communications Act prohibits censorship by a broad¬ 
caster of any “use” of the station by a legally qualified candidate for public 
office. A station not only cannot censor a candidate; it cannot censor anything 
said or shown by anyone else on a program in which a candidate appears to the 
extent that it becomes a “use”. The U.S. Supreme Court has held that since 
stations are not allowed to control what candidates say or do on these programs, 
the stations cannot be held liable for damages in civil lawsuits for libel. The no¬ 
censorship provision of Section 315(a) has many widespread applications. 

Examples op Censorship of Candidates 

1. Examples of practices that have been ruled to violate the no-censorship 
law include the following: 

(a) Refusing to broadcast a candidate because of libelous material. A station 
may not refuse to broadcast a candidate’s program on the ground that it con¬ 
tains libelous remarks, even though no opposing candidates have made broad¬ 
casts. If a station invites a candidate to appear or agrees to broadcast his pro¬ 
gram or accepts his order for time, it may not cancel the program because it 
believes the proposed material to be libelous, because this would amount to 
censorship. 1 

(b) Material that is “ vulgar ” or “in bad taste. ” A station may not reject or 
change a candidate’s material on the grounds that it is “vulgar” or “in bad 
taste.” * 

(c) Possible incitement to racial violence. A station may not reject a candi¬ 
date's material on the grounds that it is likely to incite racial hatred and might 
even lead to violence, so long as “there does not appear to be that clear and 
present danger of imminent violence which might warrant interfering with 
speech which does not contain any direct incitement to violence.” 3 

(d) Candidate who does not discuss his candidacy. A candidate may not be 

refused time on the grounds that he plans to discuss subjects other than his 
candidacy. 4 An invitation to a candidate to speak may not be conditioned on his 
limiting his remarks to a certain subject. 5 j 

(e) Candidate who wants to discuss his candidacy. A station may not limit a 
candidate to discussion of non-partisan subjects on the grounds that the candi¬ 
date’s opponent limited his appearance to such subjects. A candidate may use a 
station’s facilities as he wishes. 6 

(f) No requirement that candidate appear 'live.** A station may not require a 
candidate to appear “live” rather than by film or video recording. 7 The same 
principle applies in reverse: A station may not require a candidate to appear on 
tape or film if he wants to appear “live”. However, if the station customarily 
charges extra for the production of live performances, it may charge a candidate 
on the same basis. 

(g) Submitting script or tape in advance. A candidate may not be required to 
submit a script or tape in advance for the purpose of reviewing its contents for 
possible censorship. However, see (2)(d) below for the reasons why scripts or 
tapes may be required in advance. 

(h) Noncommercial TV stations and “campaign film. ” Noncommercial TV 
stations have the same rights as commercial stations to decide initially how 
much time to make available to a candidate, but they may not reject a candi¬ 
date’s program on the basis of its content or on the grounds that it “was 
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originally produced for use on commercial television stations [and is a] five 
minute campaign film.” Noncommercial stations are not exempt from the no¬ 
censorship provision of Section 315. 8 

(i) Restricting program or spot to candidates*s personal appearance. A sta¬ 
tion may not insist that a candidate be the sole person taking part in a program 
or political spot or that he appear continuously throughout the program or spot 
along with other people. 9 

Cases Where There Is No Censorship Violation 

2. Examples of cases in which the Commission or the courts found there was 
no violation of the no-censorship provision of section 315(a) include the follow¬ 
ing: 

(a) Rejection of spots that are not "uses” by candidates. If a candidate or his 
organization buys time but the candidate's voice or picture does not appear on 
the spots, a station may use its judgment on whether to broadcast or reject the 
spots if it believes they are inaccurate, unfair, libelous, etc.—provided that the 
station is acting in good faith. 10 

(b) Appearance on an exempt news program. The no-censorship restriction 
in Section 315 applies only to “uses" of stations by candidates. Therefore, sta¬ 
tions may edit or delete statements by, or pictures of. candidates in any of the 
four types of news programs that Section 315(a) says are not uses. 

(c) Offering candidates time for debate. Offering (he only two candidates for 
an office time for a debate is not censorship by means of dictating format of 
program, because the offer is contingent on acceptance by both candidates, and 
either or both may reject it. 11 

(d) When a script or tape may be requested in advance. A station is not 
allowed to require that a tape or text of a candidate s proposed “use” be submit¬ 
ted in advance of broadcast if the purpose is to review its contents for “suitabil¬ 
ity,” “good taste,” “accuracy,” “libel” or any other basis for possible censorship. 
However, a broadcaster may ask for an advance script or tape for the limited 
purpose of complying with the law; for example, (i) to learn whether the candi¬ 
date himself will take part in the broadcast so as to make it a use and therefore 
subject to the “equal opportunities,” “no-censorship” and possibly the “lowest 
unit charge” provisions of section 315; (ii) if it is a paid appearance, to learn 
whether it carries proper sponsorship identification; (iii) to learn whether the 
program or spot is longer or shorter than it is represented to be, which not only 
will affect the station’s scheduling but may affect its obligations toward oppos¬ 
ing candidates in granting them equal opportunities and the “lowest unit 
charge” or “comparable rates.” If a broadcaster does ask for a script or tape in 
advance, he should explain clearly that the request is made only for the limited 
purposes outlined above, and that he is prohibited from censoring the content 
of the proposed spot or program. If the candidate answers by stating that he 
has no tape or script and plans to ad-lib, he must be allowed to do so. but the 
broadcaster may warn him that the spot or program, if sponsored, must include 
proper sponsorship identification within the agreed broadcast period and that if 
the program appears to be about to run longer, the broadcaster reserves the 
right to stop carrying the broadcast sufficiently far in advance of the end of the 
agreed time period to insert sponsorship identification on the broadcaster’s own 
initiative. Even if a spot or program will not be ad-libbed, a candidate may 
refuse to submit the tape or text in advance. In that event, he should be given 
the same advance notice as the ad-libbing candidate about sponsorship identifi¬ 
cation and length of program time. 

(e) Reply to personal attack on candidate or to political editorial. If a 
station broadcasts a personal attack which is not exempt from the personal 
attack rule on a legally qualified candidate for public office, it need not offer 
him an opportunity to reply personally because if it did so, his opponents would 
be entitled to “equal opportunities.” which would mean equal time to use as 
they saw fit. However, the candidate “should, of course, be given a substantial 
voice in the selection of a spokesman to respond to such attack.” 12 The same 
principle applies when a broadcaster editorializes against or in favor of a candi¬ 
date. The rules require that an offer be made of a reasonable opportunity “for a 
candidate or a spokesman of the candidate to respond • • •” (Emphasis added.) 13 

Liability for Libel or Defamation Actions 

3. A broadcaster is immune from liability for damages in civil actions based 
on libel or defamation if the basis for the suit is something said or done by a 
candidate during a “use” of the station, since section 315 prohibits the station 
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(1951). 


11 Utter to Station WANV , October 30. 1975. 


Times-Mirror Broadcasting Co.. 40 FCC 
538. 539(1962). 


"See section J on the personal attack and 
political editorializing rules. 
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from censoring a candidate. 14 In the opinion of the FCC, the same immunity 
would apply to statements made by noncandidates on a program In which the 
candidate takes part so as to make it a "use.” “ However, if the candidate 
himself does not take part in a program, the broadcast is not a "use” and the 
station itself is liable. 16 

G.—Rates Which May Be Charged Candidates 

The rate that a station is allowed to charge a political candidate depends in 
part on how near to election day the candidate’s broadcasts will be made. If they 
fall within 45 days of a primary election or within 60 days of a general election, 
the most that a station may charge is its “lowest unit charge * * * for the same 
class and amount of time for the same period.” For example, if a TV station 
charges $1,000 for a single prime-time 60-second spot on Saturday nights, but 
reduces this rate for commercial advertisers to $750 a spot if they buy at least 
100 spots, then it must sell a candidate a prime-time Saturday night 60-second 
spot for $750 even if he buys only one. On the other hand, if the candidate’s 
spots are broadcast earlier than the 45- or 60-day period, he may be charged the 
same rate as a commercial advertiser; if he buys only one spot he has to pay the 
one-spot rate of $1,000. Section 315(b) of the Communications Act contains 
these provisions. The Commission’s rules interpreting section 315 require that 
all candidates for the same office be charged the same rates and that, even 
outside the 45- and 60-day periods, a candidate may be charged no more than 
the station would charge a commercial advertiser which is promoting its busi¬ 
ness in the same area as that in which the candidate is running for office. All 
statutes and rules need interpretation. The following paragraphs take up the 
most important and frequently asked questions about rates for political candi¬ 
dates. 

What Rates Apply to What Candidates? 


1. Section 315(b) should be read carefuly to learn when and how the rate 
restrictions apply: 

(a) They apply only to legally qualified candidates. See Section A and the 
definitions of legally qualified candidates in the rules for explanations of the 
term “legally qualified candidate.” The Commission believes Congress meant to 
apply the lowest unit charge “only in situations where an election is being held 
in the service area of the station on which time is being purchased.” Thus, a 
candidate for a party’s Presidential nomination would be able to buy time at 
this rate in a State in which the primary was to be held within 45 days and in 
which the candidate had either qualified for a position on the primary ballot or 
had made a substantial showing of being a write-in candidate. However, if the 
primary already has been held in a State, he is not entitled to the lowest unit 
charge in that State, nor in a State in which the delegates to the national 
nominating convention are chosen by a State convention. 1 (The citation is to the 
original primer on the lowest unit rate. It will be referred to hereafter in this 
section as “Public Notice. **) 

(b) The rates apply only to “uses** of stations by candidates. A “use” is an 
appearance on the air by a candidate personally. However, there are exceptions 
and qualifications to this simple definition. See Section C for the definition of a 
“use” and Section D for what is not a “use.” * 

(c) They apply only to “uses** in connection with a political campaign. 
Section 315(b) states that the limitations on rates for candidates apply when a 
candidate uses his time “in connection with his campaign for nomination for 
election, or election • • V* Congress evidently did not want to make the lowest 
unit rate available to a candidate who also is, say, a department store owner who 
wants to use his time to advertise a current sale at the store rather than to 
promote his candidacy. 

(d) “Lowest unit charge** applies only to candidates for election. The lan¬ 
guage of Section 315(bXl) about the “Lowest unit charge” refers only to the 45 
days preceding a “primary or primary runoff election and • • • the 60 days 
preceding the date of a general or special election • • V* (Emphasis added.) It 
does not apply the “lowest unit charge” to persons who are candidates for 
nomination by a party convention or caucus. 3 

(e) “Comparable use** rates apply to pre-convention candidates . Section 315 
(b)(2), which states that “at any other time” candidates may not be charged 
more than other time buyers would pay for “comparable use” of the station, 
does not mention primary or general elections, so the Commission interprets it 
as applying at all times to persons who seek nomination by a party convention 
or caucus—as well as applying to pre-primary and pre-election candidates out¬ 
side of the 45- and 60-day periods. 4 


"Farmers Educational and Cooperative 
Union of America v. WDAY, Inc., 360 U.S. 525 
(1959). 

“Gray Communications Systems , Inc., 14 
FCC 2d 766 (1968). 

“See Felix v. Westinghouse cited in <2)<a) 
above. 


1 Use of Broadcast and Cablecast Facilities 
by Candidates for Public Office, 34 FCC 2d 
510. 531-532 (1972). 


*For an example of ‘•non-uses,*’ see Sig 
Rogich IKVOV). 48 FCC 2d 230 (1974). 


»Public Notice. 34 FCC 2d 510, 523 (1972). 


* Public Notice . 34 FCC 2d 510. 523 (1972). 
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(f) Rates apply to networks as well as stations. The rate restrictions apply to 
networks as well as to individual stations, since networks are, in effect, selling 
time on behalf of their affiliated stations. This also means that the compensa¬ 
tion an affiliate receives from a network for carrying a sponsored network pro¬ 
gram will not be considered in computing the affiliate’s “lowest unit charge” for 
direct sales to candidates. This principle applies to “non-wired networks” like 
Keystone as well as to interconnected networks like ABC, CBS, NBC, and MBS. 5 

(g) Rate restrictions do not apply to production charges. The “lowest unit 
charge” applies only to time sales. It does not apply to charges normally made 
by a station for other services, such as use of a television studio, audio or 
videotaping, or line charges and remote technical crew charges when the broad¬ 
cast originates outside the station. The “lowest unit charge” also does not apply 
to any additional charges that may be made if a candidate buys full sponsorship 
of an existing program for which there is an established program charge in 
addition to a time charge. 6 


Lowest Unit Charge 

2. Section 315(b)(1) refers to “the lowest unit charge of the station for the 
same class and amount of time for the same period • • •” The following defini¬ 
tions of these terms and examples of the ways in which the lowest unit charge is 
to be computed and applied are bases on the Commission’s 1972 Public Notice on 
this subject cited above, unless otherwise indicated: 

(a) What does “class” of time mean? It refers to the kinds of rates that most 
radio and TV stations have, such as rates for fixed-position spots, preemptible 
spots, run-of-schedule spots, and special discount packages. 

(b) What is the “amount” of time? This term refers to the length of the 
period purchases, such as 30 seconds, 60 seconds, 5 minutes or 1 hour. 

(c) What is the “same period?” This term refers to the time of the broadcast 
day. such as prime time in TV, “drive time” in radio, and Calss A, Class B and 
other classifications of time which a station may establish for rate-making pur¬ 
poses. 

(d) What does ,c lowest unit charge” means? Briefly it means that candidates 
must be give all discounts, based on volume, frequency or any other factor, that 
are offered to the station’s most favored commercial advertiser for the same 
class and amount of time for the same period, regardless of how few programs 
or spots the candidate buys. This includes discounted rates given to commercial 
advertisers but not published on the rate card. Following are some examples: 

(i) A station sells one-fixed position one-minute announcement in prime time 
to commercial advertisers for $15. If an advertiser buys 500 spots, however, he 
pays only $5,000 or $10 each. If a candidate buys one spot he may not be 
charged more than $10. 

(ii) A station sells one preemptible 30-second spot in drive time to commer¬ 
cial advertisers for $10. It sells 100 such spots for $750. It must sell one such spot 
to a candidate for no more than $7.50. 

(iii) A station’s lowest rate per spot for run-of-schedule one-minute spots is 
1,000 for $1,000, but it charges $4 for a single run-of-schedule spot. It must sell 
one such spot to a candidate for mot more than $1. 

Several Commission rulings give examples of the application of the “lowest 
unit charge”: Eugene T. Smith, 34 F.C.C. 2d 622 (1972): Martin A. Blumenthal , 34 
F.C.C. 2d 828 (1972); Waldron Broadcasting Corp. (WCIR-AM-FM), Notice of 
Apparent Liability for Forfeiture, 43 F.C.C. 2d 619 (1973); Newhouse Broadcast¬ 
ing Corporation ( WSYE-TV ), Notice of Apparent Liability for Forfeiture re¬ 
leased August 25. 1975; Harbenito Radio Corporation (KGBT ), 58 FCC 2d 645 
(1976); WBGR, 58 F.C.C. 2d 980 (1976). 

(e) “Package plans. ” If a station offers its advertisers a special package plan 
for buying spot announcements, it must make a similar plan available to politi¬ 
cal candidates and charge them proportionately. For example. Station XXXX 
offers a “Summer Special” 12 spot package consisting of three spots in morning 
“drive time.” three during the midday period, three in afternoon “drive time” 
and three during the 7 to 11 p.m. evening hours—12 spots per day for a package 
price of $60, which is less than the cost of buying three spots in each of the four 
periods. Normally, six “drive time” spots would cost $48 and the other six spots 
(mid-day and evening) would cost $30. If a candidate seeks to buy the same 
package, he naturally will be entitled to buy it for $60. If he wishes to buy only 
four spots per day—one each in morning and afternoon “drive time” and one 
each during the mid-day and evening periods—he may buy them at a propor¬ 
tionate rate—in this case, one-third of $60 or $20. If he wishes to buy spots only 
in morning and afternoon “drive time”, he must pay whatever the station’s 
lowest unit charges to advertisers are for spots in these preferred periods. He is 


4 Public Notice. 34 FCC 2d 510. 525-27 
(1972); Robert L. Olender. 61 PCC 2d 694 
(1976). 


•Public Notice, 34 FCC 2d 510. 530 (1972). 
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not entitled to pay at the same special low package rate unless he buys spots in 
all of the time periods specified in the package plan. 

(f) “National” and “Local” rates. Some stations charge lower rates to local 
merchants than to national advertisers. During the “lowest unit rate” period, a 
political candidate may not be charged more than the lowest rate of the station, 
regardless of whether it is the “national” or “local” rate and regardless of 
whether the candidate is running for local, county. State or national office. 
However, see (4) and (5) of this section about “comparable use” rates for differ¬ 
ent political offices when the lowest unit rate does not apply. 

(g) When “rate card” and rate actually charged are different Stations some 
times sell time to advertisers at less than the rate quoted on their rate cards. On 
the other hand, the rate care may show a special discounted “package” or 
“plan” which works out to a lower rate than the station has actually charged an 
advertiser during the 45- or 60-day period preceding a primary or general elec¬ 
tion. The Commission has ruled that whichever charge is lower (that on the rate 
card or that actually charged) is the one that must be used in computing 
“lowest unit charge” for candidates. 

(h) Advertising agency discount Stations usually allow advertising agency 
commissions to be taken out of the charges made for time. If they do, and if a 
candidate buys time through an agency, the station may include the usual 
agency commission in the lowest unit charge it makes to the candidate. Howev¬ 
er, if the candidate buys time directly from the station without using an agency, 
the amount usually paid for agency commission must be deducted from the 
lowest unit charge. For example, if the lowest rate for a one-minute spot is $100 
and the agency commission is 15 percent or $15, a candidate buying time 
through an agency must pay $100, but if the candidate places the spot directly, 
without use of an agency, he pays only $85. However, a candidate buying time 
directly must furnish his advertisement or other program matter to the station 
unless it is the policy of the station to prepare the material for commercial 
advertisers without charge in such non-agency situations. 

(i) Station representative commissions. Most stations contract with “station 
representative” firms to represent them in selling time to national or regional 
advertisers. The stations pay their “reps” a commission on sales made for them. 
Unlike the situation in (h) above regarding advertising agencies, the commission 
paid to a sales representative must not be considered in computing the station’s 
lowest unit charge. Such a representative is similar to a station’s own sales staff, 
which frequently is paid on a commission basis, at least in part. Thus, a candi¬ 
date who does not buy time through a sales representative is not entitle to a 
lower rate than one who does. 7 

(j) Rates for <c legal notices.” The laws of some states fix the rate which 
stations may charge for broadcasting legal notices. This rate may be well below 
that charged other advertisers. The Commission has rule that since rates for 
legal notices are set by statute rather than by the station, they are not to be 
used in calculating the lowest unit rate for candidates. 

(k) “Trade-out” and barter deals. Stations sometimes trade time for the 
goods or services of commercial advertisers. The Commission has ruled that 
such “trade-out” or barter deals need not be considered in calculating a station’s 
lowest unit rate. Only sales involving payment of money to the station need be 
considered. 

(l) Station may charge candidates less than lowest unit rate, but must make 
same rate available to all. Section 315(b)(1) states that a station’s rates during 
the 45 or 60-day period shall “not exceed” its lowest unit charge to other pur¬ 
chasers. It does not state that a station may not charge candidates a lov^er rate 
than other purchasers. However, if one candidate or group of candidates is given 
a lower rate, this in itself becomes the “lowest unit rate” and other candidates 
may not be charged more than this. 8 

(m) Post-election restitution to candidates does not excuse overcharge. A 
station charged a rate based on an agency commission, although no agency was 
involved. Later, it claimed it intended to “reconcile” all political accounts after 
the election. The Commission ruled that an “intention to make restitution * • • 
will not serve to excuse past violations.” 9 

(n) Free spots to non-profit organization that also buys spots. Normally, if a 
station offers free “bonus” spots to an advertiser as an Inducement to buy spots 
on the station, the bonus spots will be considered as sponsored and must be 
included in computing that stations’s charge for spots to the advertiser. Thus, if 
a station sells 10 spots at $10 each to an advertiser but promises him an addi¬ 
tional 10 spots “free,” the average price per spot for “lowest unit charge” pur¬ 
poses will be $5 instead of $10. However, when a station customarily provides 
additional free spots to non-profit organizations which may buy spots to adver- 


T WPSD TV. 34 FCC 2d 828 (1972). 


•Letter to Robert A. Marmet, Esq., June 2. 
1977. 


•Turner Communications Corporation. 
Notice of Apparent Liability. June 22. 1975: 
affirmed in reduced amount. February 19. 
1976; see. also. KAYS. lnc. t 43 FCC 2d 1183 
(1973). 
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tise Christmas tree sales, concerts, etc., the free spots need not be averaged with 
the paid spots in arriving at the lowest unit rate. 10 

When Rates for Candidates Take Effect 

3. The phrase “lowest unit charge ofthe station” in Section 315(b)(1) refers 
to the lowest unit charge to a station’s most favored advertiser for broadasts 
that are made during the 45 days preceding a primary election or the 60 days 
preceding a general election. If a station’s lowest rate for a spot had been $10 
but it increased the rate to $12 one week before the beginning of the 45 or 60 
day period, the station could charge candidates $12 thereafter. However, if there 
was an indication that the station w T as changing its rate only temporarily so as 
to deprive candidates of their rights during the pre-election period, the Commis¬ 
sion would investigate to determine whether the law was being evaded; if so, it 
would view the violation most seriously. Many other questions have arisen as to 
the rates on which a station may base its lowest unit charge and when the 
charges are effective. Examples of these are given below: 

(a) 45 and 60-day periods refer to dates of broadcasts. If a candidate signs a 
contract on the 70th day before a general election, covering the purchase of 
time for broadcasts within the 60 days before the election, he is entitled to the 
lowest unit rate, regardless of the date of the contract. However, if some of his 
announcements are to be broadcast between the 70th and the 60th day before 
the election, the station need not charge its lowest unit rate for these particular 
spots. It is the date or dates of broadcasts that are important in applying the 
lowest unit charge. 

(b) Low charge to a single advertiser controls lowest unit rate. A station may 
have had a contract with one advertiser over a period of many years at a rate 
less than that charged others who began advertising at a later date, after rates 
had been increased. Even though only one advertiser gets the special low rate, 
that rate is the station’s lowest, and the same charge must be made to a candi¬ 
date for that class and amount of time for that period." However, if the con¬ 
tract with the long-standing advertiser expires during a 45 or 60-day pre-election 
period and there is no intention ever to renew it as the low rate, the station may 
base its lowest unit charge thereafter on its charges for commercial advertise¬ 
ments still being broadcast. 

(c) Unsold time as special discount During the 60 days before a general 
election a station manager finds himself with a considerable amount of unsold 
time on a particular date. In order to obtain something rather than nothing for 
the time, he sells it at an extremely low rate on that day only. The Commission 
has ruled that this becomes the lowest unit charge not only for time sold to 
candidates thereafter but for time previously sold in that 60-day period, so that 
rebates must be made to candidates who have used that station prior to that 
date. This is because the manager could have made such a special offer, at his 
discretion, on any day of the 60-day period and because of the possibility of 
abuse by favoring commercial advertisers or one candidate over another. 12 

(d) Rates may vary with days of the week. If a station charges commercial 
advertisers moce for a one-minute spot between 7:00 and 7:30 p.m. on one night 
of the week than on another night because of the higher rating or otherwise 
greater desirability of the period on that night, it may take that fact into 
account in computing its lowest unit charge to candidates for spots in that 
period on that night. 13 

(e) Change in rates because of audience ratings. Many television stations 
raise or lower their rates for spot announcements next to programs on the basis 
of new audience ratings in their markets. If a new rating shows that Program A 
now has a greater audience than before, and Program B a smaller audience, the 
station may increase its rate for spots adjacent to Program A and lower the rate 
for adjacencies to Program B. In such cases, candidates buying spots adjacent to 
Program A for ^broadcast after the rate change may be charged more after the 
change, and those buying adjacencies to PTogam B for broadcast after the rate 
change will be entitled to a lower “lowest unit rate” than before the rate 
change. 14 

(f) Change from summer to winter rates . Assume that the 60-day period, 
preceding a general election begins on September 3. On September 20, as is its 
annual practice, a station changes from its lower “summer” rates to its higher 
“winter” rates. When this happens, the “lowest unit rate” between September 3 
and September 20 is based on the sumriler rate. FYom September 20 until elec¬ 
tion day, it is based on the winter rate. 13 However, there may be variations in 
these cases. Two examples follow: 

(i) A station increases its rates on September 20 as stated above. Candidate A 
buys 50 fixed-position one-minute spots in prime time to be broadcast before the 
rate change takes effect. Candidate B is entitled to equal opportunities to re¬ 
spond under Section 315(a), and he buys 50 similar spots to be broadcast after 


"Allan R Page (.KGWA), 34 PCC 2d 1103 
(1072); Robert W. Sterling, 48 FCC 2d 531 
(1974). 


n Public Notice, 34 FCC 2d 510, 528-29 
(1972). 


"Public Notice, 34 FCC 2d 510, 527 (1972). 


w Public Notice, 34 FCC 2d 510, 524-25 (1972). 


u Public Notice, 34 FCC 2d 510. 525 (1972). 


"Public Notice, 34 FCC 2d 510, 525 (1972). 
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the seasonal rate change. The situation here becomes different from the one 
described under (f) above, because “equal opportunity 0 requires that B be 
charged no more than his opponent A. Therefore, the rate charged B may not 
be greater than that charged A. 

<ii) A station increases its rates because of the season on September 20. 
Candidate A has bought 50 fixed-position prime-time spots to be broadcast 
before the rate change. Candidate B wants to buy 100 spots to be broadcast 
after the seasonal rate change. He is entitled to buy 50 spots at the same rate as 
his oppoenent, A. If the station sells him another 50 spots, it may base its 
charge on the higher seasonal rate after September 20. 16 

(g) If rate goes down after contract is signed , candidate gets lower rate. 
Before the beginning of the 45-day period preceding a primary election, a candi¬ 
date signs a contract for time to be used during the 45-day period. The price for 
the time is stated in the contract. After he signs it, and before his broadcasts 
begin, the station’s rates change, either because it is switching from winter to 
summer rates or because of higher or lower audience ratings. If the change in 
rates results in a lower unit charge than that specified in the contract, the 
candidate gets the benefit of the new lower rate, since it will be in effect during 
the 45-day period. However, if the new lowest unit charge is higher than that 
stated in the contract, the candidate gets the benefit of the rate quoted in the 
contract. 17 

Charges for “Comparable Use” of Stations 

4. Except during the 45 days before a primary election and the 60 days 
before a general election, a station is allowed to charge a political candidate as 
much as it charges others for “comparable use” of the station. “Comparable 
use” means use of the same amount and class of time in the same period. For 
example, if a station’s lowest rate to commercial advertisers for a one-minute 
announcement at 8 p.m. on Saturdays is $10 for one spot or $75 for ten spots, 
the station may charge a political candidate $10 for a single spot, and he or she 
must buy ten spots in order to get the reduced rate of $7.50 a spot. (He or she 
would have to pay only $7.50 for a single spot if it were broadcast during the 45- 
or 60-day pre-election period.) 

Examples of How “Comparable Use” Rates Apply 

5. Following are examples of ways in which the “comparable use” provision 
of Section 315(b)(2) of the Communications Act applies: 

(a) Time must be “used" by a legally qualified candidate. Section 315(b) 
refers only to broadcasts by legally qualified candidates in which the candidates 
themselves take part. (See Section A for definition of a legally qualified candi¬ 
date and Section C for information on what a “use” of a station is.) Although 
Section 315(b) does not prohibit a station from charging higher than its regular 
commercial rates for political broadcasts that are not “uses,” such charges 
might raise serious questions as to whether the station was serving the public 
interest. The U.S. Supreme Court and the Commission have stated that broad¬ 
casting discussion of important public issues is one of the most important ser¬ 
vices a station can perform, and both the Court and the Commission have 
recognized the special importance of political broadcasts. Trying to discourage 
them by discrimination in rates would not be consistent with this policy. (See 
discussion of “The Importance of Political Broadcasting” in Part I of the 
Primer.) 

(b) “ National ” and “Local” rates. Some stations offer lower “local” rates to 
merchants who seek to attract customers from only the area near the city in 
which the station is located. They charge higher “national” rates to national 
advertisers which wish to reach the entire population. The Commission’s rules 
recognize this difference for “comparable use” rates but not for “lowest unit 
rate.” Thus, if a sponsored political program or spot is to be broadcast outside 
the 45- or 60-day pre-election period and the sponsor is a candidate for mayor of 
the city, a station which offers advertisers a “local” rate must offer the mayoral 
candidate the local rate because he or she is appealing to persons in the same 
area as local merchants who are given the “local” rate. Section 73.1940(b)(2) of 
the rules states, in part: 

A candidate shall be charged no more than the rate the station would charge if the 
candidate were a commercial advertiser whose advertising was directed to promoting its 
business within the same area as that encompassed by the particular office for which such 
person is a candidate. 

On the other hand, if a candidate’s district extends beyond the territory for 
which local rates are customarily charged, the station is allowed to charge him 


••Public Notice, 34 FCC 2d 510. 527-28 
(1972). 


»Public Notice, 34 FCC 2d 510. 529 (1972). 
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the “national” rate if it has one. The essential point is that the rates charged 
candidates be no higher than those charged others for “comparable use.” 

(c) May a station charge less than “comparable” rates? Section 315(b) merely 
sets an upper limit on what a station may charge candidates. The station may 
charge them less than commercial advertisers if it wishes. 

(d) 30-minute and 5-minute rates. A station charges $50 for a 30-minute time 
period, and $15 for a five-minute period. A candidate who has prepared only 5- 
minute recordings demands that the station sell him six separate 5-minute peri¬ 
ods for the same price it charges for 30 minutes. The Commission has held that 
the station may refuse to do so, since the law does not require a station to sell 
time to candidates at lower rates than they charge commercial advertisers. 1 * 

(e) Run-of-schedule spots . A station customarily sold packages of “run-of- 
schedule” (ROS) spots to commercial advertisers at lower rates than those 
charged for fixed position spots. The run-of-schedule spots could be placed 
wherever the station wished and could be moved in order to make room for 
fixed position spots. The station refused to sell ROS spots to political candidates 
because it feared that if it sold them to Candidate A and one or more of his 
spots happened to fall within prime time, it also would have to sell ROS spots to 
A’s opponent, B, and B might demand that an equal number of his ROS spots 
be broadcast in prime time. The Commission ruled that since the station sold 
ROS spots to commercial advertisers it must make them available to candidates. 
However, if some of A’s spots happened to be broadcast in prime time, B would 
not be able to demand prime time for his ROS spots. He would have to take the 
same chances that A took. If B wanted to be assured of any particular time 
periods, he would have to pay the higher rate charged for fixed position spots. 
In selling ROS spots to candidates, station licensees are expected to act in good 
faith and follow normal procedures in scheduling the spots. 19 

(f) Preemptible spots. Preemptible spots are sold at low rates on a “time 
available” basis. Although the purchase orders specify the times in which the 
spots are scheduled to be broadcast, a later purchaser of non-preemptible fixed 
position spots may preempt the time originally allocated to the preemptible 
spots. In that case, no charge is made for the originally scheduled preemptible 
spots. If a station normally sells preemptible spots to commercial advertisers, it 
also must make them available to political candidates, but candidates buying 
them must take their chances on getting on the air. Thus, if Candidate A 
bought 10 preemptible spots and all of them actually were broadcast, and his 
opponent B later bought 10 preemptible spots which were not all broadcast, B 
would have to keep ordering preemptible spots until 10 of them actually were 
broadcast. If he wanted to make sure that each spot he bought was aired, he 
would have to buy non-preemptible spots at a higher rate. 20 

(g) A station raises its rates. After Candidate A buys spots at $10 each, the 
station raises its rates to $15. Candidate B, who is A’s opponent, then seeks to 
buy spots. He must be given the same rate that A paid. Section 73.1940(b)(2) of 
the rules states that “the rates, if any, charged all such candidates for the same 
office shall be uniform • • •” 

(h) Advertising agency commissions. If a station normally pays a commis¬ 
sion to an advertising agency for time purchased through the agency, it cannot 
refuse to pay a commission to an agency through which a candidate orders time; 
otherwise, a commercial advertiser would be favored over a candidate since it 
would receive the services of an agency merely by paying the station’s estab¬ 
lished rate whereas a candidate would receive only broadcast time if he paid the 
same rate. 21 However, if a station has announced and followed a policy of refus¬ 
ing to pay agency commissions for local advertising and a candidate for local 
office seeks to buy time through an agency, the station need not pay an agency 
discount, since it will be following the same policy with respect to local commer¬ 
cial advertisers and candidates seeking local office. 22 

(i) Candidate buys time on his own station. A candidate owns a station 
personally or is the principal owner and president of the corporate licensee. He 
buys time on the station at its regular commercial rates, using his personal 
funds to pay the station for it. If, thereafter, an opposing candidate seeks time 
on the station, it may charge him the same rate that its owner paid for time. 
The Commission stated, “The fact that you have a financial interest in the 
corporate licensee does not affect the licensee’s obligation under the act. Thus, 
the rates which the licensee may charge to other legally qualified candidates 
will be governed by the rate which you actually pay to the licensee. If no charge 
is made to you, it follows that other legally qualified candidates are entitled to 
equal time without charge.” 23 However, in these circumstances, the candidate- 
owner should enter the payment to the station on the station’s books so that it 
will be subject to income tax and be included in the annual financial report to 
the Commission. Also, the Commission has stated that “where the licensee, or a 


*William V. Rawlings, 18 FCC 2d 746 
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principal of the licensee, is also the candidate, there is a special obligation upon 
the licensee to insure fair dealing • • 

(j) Candidate uses own advertising agency. A candidate buys time through 
an advertising/public relations agency which he heads and whose profit he 
shares. The Commission was asked if the - usual 15 percent agency commission 
would be considered a rebate or “kick-back” to the candidate. The FCC stated 
stated that it would not be so construed since “the Commission has no rule or 
regulation which would prevent or forbid him from using the services of his own 
advertising agency. The fact that he may ultimately share in a portion of the 
proceeds of the transaction is not inconsistent with the statute or our rules.” 24 

(k) Candidate buys time for debate with opponent A committee for a candi¬ 
date buys time and the candidate offers to debate his principal opponent in the 
purchased period. The opponent agrees if all other candidates also are invited to 
debate. All are invited, but only one accepts. He takes part in a second debate in 
time paid for by the committee of the first candidate. The other candidates who 
did not participate in the debates would not be entitled to free time. Rather, 
“equal opportunities” would entitle them only to time they or their supporters 
paid for. 26 

(l) Candidate uses some of bulk time purchaser's spots. A station normally 
charges $1 per spot but if 100 or more are contracted for the rate is $1. A 
candidate arranges with a commerical advertiser which bought more than 100 
spots to use five of its spots at $1 each. The candidate’s opponents would be 
entitled to the same low rate since the rates charged all candidates for the same 
office must be uniform. 27 

(m) Group of candidates buys block of time. A group of candidates for 
different offices pool their resources to buy a block of time at a discount. An 
individual candidate opposing one member of the group seeks to buy time on 
the station. The FCC ruled that candidates must be treated individually and 
that the individual candidate was entitled to be charged the same discount rate 
as his opponent, since the provisions of Section 315 run to the candidates them¬ 
selves. 28 

Recent Cases 

6. Most of the original rulings on rates for “comparable use” of stations cited 
above date back a number of years. However, the Commission has followed the 
same principles in ruling on more recent cases, including the following: KAHXJ , 
Notice of Apparent Liability for Forfeiture, FCC 71-959 (charging candidates 
higher rates than commercial advertisers); Waldron Broadcasting Corp., Notice 
of Apparent Liability for Forfeiture. 43 F.C.C. 2d 619 (1973) (charging one 
candidate more than his opponent and charging candidates more than lowest 
unit charge); Newhouse Broadcasting Corporation, Notice of Apparent Liability 
for Forfeiture, August 26, 1975 (charging candidates higher rates than commer¬ 
cial advertisers and charging one candidate a higher rate than his opponent); 
Letter to KFAR, April 6, 1977 (admonition for charging candidates for the same 
office different rates and charging some more than the lowest unit rate). 

H.—How Much Time Must a Station Provide? 

Political broadcasting is recognized by the Commission, the Congress and 
the U.S. Supreme Court as one of the most important services a station can 
provide to the public. The Commission has stated that it is one of the major 
elements of a station’s service “because of the contribution broadcasting can 
make to an informed electorate—in turn so vital to the proper functioning of 
our Republic. 1 ” 

Congress amended Section 312(a) of the Communications Act in 1972 to give 
the Commission authority to revoke a station license for: 

• • • willful or repeated failure to allow reasonable access to or to permit purchase of 
reasonable amounts of time for the use of the broadcasting station by a legally qualified 
candidate for Federal elective office on behalf of his candidacy. 

This does not exempt stations from making time available to candidates for non- 
Federal offices such as Governor, State legislator, mayor or city councilman. 
Stations are expected to devote time to campaigns of State and local candidates 
in proportion to the significance of the campaigns and the amount of public 
interest in them. However, the law does not require stations to permit access to 
candidates for every non-Federal office, whereas it does require them to permit 
access to all candidates for Federal office if the candidates request it. 

Regardless of whether candidates are for Federal or non-Federal office, a 
station may not refuse all requests for time simply because they do not fit into 
the station's particular format. For example, a station that normally broadcasts 
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only music and spot announcements will not be meeting its obligations if it 
refuses to accept or schedule any political discussion running longer than one 
minute. 2 

Reasonable Access for Federal Candidates 

1. Like all general terms, "reasonable access” needs some sort of a definition 
so candidates and broadcasters will know their rights and obligations. It cannot 
be defined exactly, however, because what is reasonable for station A may not 
be reasonable for station B Suppose that station A is a powerful New York City 
station whose signal covers an area including parts of three States in which 
there are at least six Senatorial candidates in the current election campaign, 
plus scores of Congressional candidates in dozens of districts and hundreds of 
State and local candidates. On the other hand, station B is in a sparsely populat¬ 
ed area, and the only Federal candidates within range of its signal are two 
candidates for one U.S. Senate seat and two candidates in each of two Congres¬ 
sional districts—a total of six Federal candidates. Also, there are few State and 
local races in the station’s area during the period of the current national cam¬ 
paign. A station with as few candidates to accommodate as B would be expected 
to provide more access to Federal candidates than A. However, the Commission 
has stated: 

Congress clearly did not intend to take the extreme case that during the closing days of 
a campaign, stations should be required to accommodate requests for political time to the 
exclusion of all or most other types of programing or advertising. Important as an informed 
electorate is in our society, there are other elements in the public interest standard, and the 
public is entitled to other kinds of programing than political. It was not intended that all or 
most time be preempted for political broadcasts. The foregoing appears to be the only 
definite statement that may be made about the new section, since no all-embracing stand¬ 
ard can be set. The test of whether a licensee has met the requirement of the new section is 
one of reasonableness. The Commission will not substitute its judgment for that of the 
licensee, but, rather, it will determine in any case that may arise whether the licensee can 
be said to have acted reasonably and in good faith in fulfilling his obligations under this 
section. 

We are aware of the fact that a myriad of situations can arise that will present difficult 
problems. One conceivable method of trying to act reasonably and in good faith might be 
for licensees, prior to an election campaign for Federal offices, to meet with candidates in 
an effort to work out the problem of reasonable access for them on their stations. Such 
conferences might cover, among other things, the subjects of the amount of time that the 
station proposes to sell or give candidates, the amount and types of its other program¬ 
ing • • •» 

Thus, “reasonable access” for Federal candidates will depend on a number of 
factors, as will be explained in the following paragraphs. First, however, the 
reader should note that under section 312(a)(7) of the act the reasonable access 
requirement applies only to: 

(a) Uses of stations by candidates themselves. See section C above for defini¬ 
tion of a “use”. 

(b) Uses of stations by legally qualified candidates for Federal elective 
office. See section A above for definitions of legally qualified candidates. 

The reader also should note that the law does not require a station to 
provide time free. It says the station either must provide reasonable access free 
or “permit purchase of reasonable amounts of time.” Thus, if a station gives 
away enough time to a candidate to amount to “reasonable access” under the 
circumstances of the case, it is not required to sell time to the candidate, and if 
it sells the candidate “reasonable amounts” it need not provide free time. 4 

Principles To Be Followed in Applying Statute 

2. On July 12. 1978, the Commission adopted a Report and Order clarifying 
its policy in enforcing section 312(a)(7). 5 The document reaffirmed the Commis¬ 
sion’s policy of relying “generally on the reasonable, good faith judgments of 
licensees as to what constitutes reasonable access under all of the circumstances 
present in particular cases.” (par. 55). It stated, however, that in deciding 
whether a licensee’s judgments on this subject can be considered reasonable, the 
Commission will follow these general principles: 

(a) Reasonable access must be provided to Federal elective candidates 
through the gift or sale of time for “uses” by the station by legally qualified 
candidates for public office. 

(b) Reasonable access must be provided at least during the 45 days before a 
primary and the 60 days before a general or special election. The question of 
whether access should be afforded before these periods begin and when access 
should apply before a convention or caucus will be determined by the Commis¬ 
sion on a case-by-case basis. 
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(c) Both commercial and noncommercial educational stations must make 
available program time during prime-time periods unless unusual circumstances 
exist. The Commission has recognized- that there may be situations where the 
number of candidates in a Federal election may make it impossible for a station 
to make prime-time program time available, and the Commission will continue 
to make exceptions to the prime-time program time policy where circumstances 
dictate. (“Prime time” for purposes of enforcement of the reasonable access 
statute means the part or parts of the day in which the audience is likely to be 
largest. For TV. the 7-11 p.m. period is recognized as prime time in the Eastern 
and Pacific time zones, and the 6-10 p.m. period in the Central and Mountain 
time zones. For radio, prime time usually means “drive time,” the periods when 
most persons are driving to or from work.) 

(d) Commercial stations must make prime-time spot announcements availa¬ 
ble to Federal candidates. However, even though a noncommercial educational 
station may normally broadcast spot promotional or public service announce¬ 
ments, it generally need not make spot times available to political candidates. If 
a commercial station chooses to donate rather than sell time to candidates, it 
must make available to Federal candidates under the reasonable access statute 
free spot time of the various lengths, classes and periods which are available to 
commercial advertisers. 

(e) Licensees may not adopt a policy that flatly bans Federal candidates 
from access to the types, lengths and classes of time which they sell to commer¬ 
cial advertisers. Noncommercial educational stations need provide Federal candi¬ 
dates only with lengths of program time which are normal parts of the station’s 
broadcast schedule (but see (d) above re spot time). 

(f) In view of the fact that Section 315(a) prohibits censorship of the materi¬ 
al that a candidate uses during a personal appearance, noncommercial broad¬ 
casters may not reject material submitted by candidates merely on the basis 
that it was originally prepared for broadcast on a commercial station. 

(g) Although both educational and commercial licensees may suggest the 
format for appearances by candidates who exercise their Section 312(a)(7) 
rights, candidates need not accept these suggestions and may not be penalized 
by loss of “equal opportunities” if they decline to appear on programs designed 
by the broadcasters. 

(“Classes of time” means such kinds as fixed-position spots, preemptible 
spots, run-of-schedule spots, and special discount packages.) The Commission 
stated, however, that a Federal candidate “is not entitled to a particular place¬ 
ment of his or her announcement on a station’s broadcast schedule.” It recog¬ 
nized that this would be very difficult if a candidate wanted his or her spot 
placed next to a highly rated program that was broadcast only once, or very 
rarely and if opposing candidates demanded “equal opportunities.” Also, some 
stations do not sell time to candidates during newscasts (pars. 41-43). 6 

In its Report and Order , the Commission also ruled that subscription TV 
stations need not make access available to Federal candidates during periods of 
time in which they are engaged in subscription TV programing. 

Time for State and Local Candidates 

3. As explained at the-iieginning of this section, the law does not require 
stations to provide access to every State, county, and local candidate. However, 
the Commission, the courts, and Congress have recognized that political broad¬ 
casting is one of the most important services that a station can provide to the 
public. Therefore, stations are expected to allocate reasonable amounts of time 
to other political races, based on the licensee’s judgment of the importance of 
the races and the Amount of public interest in them. 

Examples of Rulings in Non-Federal Campaigns 

4. Following are some examples of ways in which the Commission has ap¬ 
plied Section 315 to non-Federal political candidates: 

(a) Station need not sell time at all if it gives time . Even when a station 
decides a race is important enough to justify presentation of the candidates on 
the air, it need not sell time to them if it makes time available without charge. 7 

(b) Station can limit sale of time to certain races . A station may use its 
judgment as to which races are most significant and of greatest interest to the 
public, and refuse to sell or give time for “uses” of the station by candidates for 
other offices. 8 


• Anthony R. Martin-Trigona; appeal dis¬ 
missed, Anthony R. Martin-Trigona, FCC 78- 
109 (February 16. 1978). 


1 Rockefeller for Governor Campaign, 
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(c) Need not sell time far in advance of election or accept particular format 
A station need not sell time many months in advance of an election or accept a 
particluar length of paid announcement that a candidate wishes to use. 9 

(d) Need not sell a specific period of time. Neither the Act nor the Commis¬ 
sion’s rules require a station to sell specific periods of time for political broad¬ 
casts. 10 

(e) Need not sell less than 5 minutes to candidate. A station which plans to 
make program time free to candidates in major races and to give “in depth” 
reports on news programs on these candidates is justified in exercising its judg¬ 
ment that the public interest will be better served by paid political appearances 
of five minutes or more. 11 

* I. — The “Seven-Day Rule” 

The so-called “seven-day rule” (Section 73.1940(e) of the broadcasting rules) 
is as follows: 

Time of request A request for equal opportunities must be submitted to the Hcenseee 
within 1 week of the day on which the first prior use. giving rise to the right of equal 
opportunities, occurred: Provided, however, That where a person was not a candidate at the 
time of such first prior use. he shall submit his requests within 1 week of the first subse¬ 
quent use after he has become a legally qualified candidate for the office in question. 

1. The basic thrust of the rule is clear: a candidate who wants equal opportu¬ 
nities must make his request within one week of the day on which his opponent 
made his broadcast. 1 Thus, if candidate A has been making broadcasts on a 
station for five weeks and his opponent B does not request equal opportunities 
until the end of the fifth week, B is entitled only to the amount of time that A 
has used during the fifth week. The Commission adopted this rule so broadcast¬ 
ers could make advance plans for allocating time to candidates during political 
campaigns, and to make sure that one candidate does not “lie in the bushes” 
until a day or two before election and then gain an unfair advantage over his 
opponent by getting a block of last-minute time equal to all of the time his 
opponent used during the whole campaign. However, the way the rule works out 
is not always as simple as the example above. 

Rule Applies Only to “Uses” by Legally Qualified Candidates 

2. The rule applies only to persons who are legally qualified candidtates for 
public office at the time of the broadcast in question. For example, if A makes a 
broadcast before he becomes a legally qualified candidate and B is a legally 
qualified candidate at the time of A’s broadcast, A’s broadcast gives B no equal 
opportunity rights, no matter how soon he requests time from the station. On 
the same principle, if Smith is a legally qualified candidate when he makes a 
broadcast on August 1 but Jones does not become a legally qualified candidate 
for the same office until August 2, Smith’s August 1 broadcast gives Jones no 
right to equal opportunities. However, if Smith should then make a second 
broadcast on August 3, Jones can obtain equal opportunities based on Smith’s 
August 3 broadcast if Jones makes his request within one week of August 3. See 
the part of the rule beginning “ Provided ,. ” * 

Multiple Candidates for the Same Office 

3. The first sentence of the rule says that a “request for equal opportunities 
must be submitted within 1 week of the day on which the first prior use, giving 
right to equal opportunities, occurred • • •” An important word in that sentence 
is “first.” Here’s an example: As of August'1. A, B and C all are legally qualified 
candidates for the same public office. A makes a broadcast on August 1. On 
August 5. B asks the station to make equal opportunities available to him be¬ 
cause of A’s broadcast. The station agrees, but B does not use his time until 
August 15. On August 10, C makes a request for equal opportunities, claiming 
that his request should be granted because it was made within seven days of B’s 
request. The station rightly denies C’s request, because the seven-day rule is not 
based on the time a request is made by another candidate. It is based on the 
date the time is used by another candidate, and here C did not make his request 
until 10 days after A’s use. Moreover, if C had waited until after B’s broadcast of 
August 15 and made another request on August 16 based on B’s August 15 
broadcast, he still would not be entitled to equal opportunities, because he was a 
candidate on August 1, the date of the “ first prior use” and he did not submit 
his request by August 8. The Commission has recognized the fact that the 
“seven-day rule” would have little meaning if each use based on a prior use were 
allowed to trigger still another grant of equal opportunities so that such re- 
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quests could go on and on. Here C was a legally qualified candidate when A 
made his original broadcast on August 1, and C could have exercised his rights 
by making a request within one week of that date. On the other hand, as 
pointed out in paragraph 2 of this section, if C had not been a legally qualified 
candidate on August 1 but became one by the date of B*s broadcast of August 
15, then C could have made a valid request at any time within one week of 
August 15. since he would be submitting “his request within 1 week of the first 
subsequent use after he became a legally qualified candidate for the office in 
question." 


Requests Made Before Opponent’s Use 

4. A and B are legally qualifed candidates for the same office and it is 
announced that A is going to speak on a station on September 15. On September 
12 B requests equal opportunities based on the fact that his opponent is going to 
speak. The Commission has ruled that such an advance request is valid “if it is 
directed to a specific future Section 315 use which was then known or an¬ 
nounced prior to the actual broadcast." 3 (Other portions of the ruling in that 
case are no longer valid because the seven-day rule was amended in 1970). The 
Commission also has ruled that “where a licensee allows a candidate to use his 
facilities in a fixed and continuing pattern (as, for example, through the sale of 
a number of spot announcements to be broadcast over a specified period of 
time), a Section 315 request from an opposing candidate in reference thereto 
gives the licensee notice that equal opportunities are requested as to all uses in 
the 7-day period prior to the request and all subsequent uses pursuant to the 
pre-established schedule." 4 

When Station Erroneously Denies First Request 

5. Candidate A requested equal opportunities based on appearences by his 
opponent within the past seven days. The licensee agreed, but put restrictions 
on the way in which A could use his time which the Commission found to be 
unreasonable. Between the time A filed his complaint with the Commission and 
the time the Commission ruled on it, A’s opponent made still more broadcasts 
on the station, but A didn’t request equal opportunities within seven days of 
each broadcast. The Commission ruled (i) A was within his rights in refusing to 
appear on the program under the station's proposed restrictions and was enti¬ 
tled to use the station’s facilities as he had originally planned; (ii) since the 
filing of the complaint with the FCC made the stations aware that if the com¬ 
plaint were found valid, A would be entitled to the time he had requested, A was 
not required to keep making weekly demands for equal opportunities; (iii) A was 
entitled to all of the time used by his opponent since A filed his first request 
with the station. 3 

6. A, who was part owner and president of several stations in Texas, became 
a candidate for Democratic Senatorial nomination. He wrote his opponent, B, 
that A was using a certain amount of time daily on his stations and that B was 
“entitled to equal time, at no charge." B wrote back about tow weeks later, 
thanking A for advising him “of the accumulation of time" on A’s stations and 
stating that A would be notified when B decided to start using the accumulated 
time. About six weeks later, B requested time equal to all that A had used. A 
replied that the seven-day rule applied and B was entitled only to the time used 
during the week preceding receipt of B's second letter. The Commission ruled in 
this unusual case that, having offered B time and learned from B’s first re¬ 
sponse that B misunderstood A’s offer and assumed he would be allowed to 
accumulate time beyond one week, A should have notified B at the time that B’s 
impression ws mistaken. When a licensee is also a candidate, there is special 
obligation on him to ensure fair dealings. B’s first letter constituted a notifica¬ 
tion that B wished to avail himself of equal opportunities and if A had wished, 
he could at that time have made reasonable scheduling plans. However, the 
Commission added that the seven-day rule was not the only thing to be taken 
into account, and that “even if timely request have been made by a candidate 
under the rule, a licensee may be called upon to exercise reasonable judgment in 
affording ‘equal opportunities,’ particularly where there has been a an accumu¬ 
lation of time." The Commission said “the licensee and the candidate should 
confer, and attempt to work out, in good faith, reasonable solutions to the time 
problems presented in the case." 6 
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J.—Political Editorials; Personal Attacks 

The rules on political editorials and personal attacks do not forbid the 
broadcast of either. 1 Instead, they require broadcasters who carry such editori¬ 
als or attacks to offer the persons adversely affected by them a chance to state 
their side of the case in person or through a spokesman. 

Political Editorial Rule 

1. The FCC receives many more complaints about political editorials than 
about personal attacks in connection with political campaigns. Therefore, most 
of this section deals with the editorializing part of the rule, which states: 

(c) Where a licensee. In an editorial, (1) endorses or (2) opposes a legally qualified 
candidate or candidates, the licensee shall, within 24 hours after the editorial, transmit to 
respectively (0 the other qualified candidate or candidates for the same office or (ii> the 
candidate opposed in the editorial; (a) notification of the date and the time of the editorial; 
(b) a script or tape of the editorial; and (c) an offer of a reasonable opportunity for a 
candidate or a spokesman of the candidate to respond over the licensee s facilities: Pro¬ 
vided, however. That where such editorials are broadcast within 72 hours prior to the day of 
the election, the licensee shall comply with the provisions of this paragraph sufficiently far 
in advance of the broadcast to enable the candidate or candidates to have a reasonable 
opportunity to prepare a response and to present it in a timely fashion. 

Note that a candidate is not necessarily entitled to respond in person. If he did 
respond personally, his opponent or opponents in the campaign would be enti¬ 
tled to “equal opportunities’' under Section 315(a) of the Act, and since they 
could not be censored, they could use their “equal time” in any way they chose. 
This is why the broadcaster is given the alternative of offering time for a 
spokesman of the candidate to respond, but in adopting this rule the Commis¬ 
sion stated that “Barring extraordinary circumstances, the choice of the spokes¬ 
man is, of course, a matter for the candidate involved.” * Examples of the Com¬ 
mission’s interpretation of other parts of the rule follows: 

(a) What is a station editorial? Basically, a station editorial is a statement 
representing the view of the licensee of the station, such as its owner, a princi¬ 
pal officer or the manager or another employee if he is permitted by the licens¬ 
ee to speak for the station. Even if a statement is not labeled an editorial, it may 
be one. For example, on the day before the primary elections the president and 
controlling stockholder of a station endorsed several candidates during an inter¬ 
view with him broadcast by his station. The station president claimed later that 
his statements about the candidates represented only his personal feelings and 
were not an editorial endorsement of candidates by the station itself. The Com¬ 
mission stated that “when the president and controlling stockholder of a licens¬ 
ee •• • endorses candidates for public office, such endorsements are indistin¬ 
guishable from a station editorial within the meaning of Section 73.123(c).” 3 In 
another case, all three stations in a city broadcast an identical item in their 
newscasts on the day before election. The item stated that the managers of all 
three stations had endorsed the same candidates in the next day’s election. Two 
of the station managers had broadcast endorsements of these same candidates 
at an earlier date and at that time had complied with the requirements of the 
editorializing rule as to notifying other candidates, etc., but the endorsement by 
the third manager was not announced until the “news item” was broadcast just 
before election day. The Commission ruled that the broadcast of the announce¬ 
ment of the endorsement by all three managers was in effect the broadcast of a 
new political editorial, and that the candidates not endorsed should have been 
notified in advance. 4 On the other hand, a statement of an employee or com¬ 
mentator of a station is not a station editorial unless it is represented to be one. 5 

(b) “72-hour rule. ” In the cases cited above, the stations did not comply with 
the requirement that if a political editorial is broadcast within 72 hours of 
election day, notice must be given to the candidates opposed or not endorsed in 
the editorial sufficiently far in advance for them to “have a reasonable opportu¬ 
nity to prepare a response and to present It in a timely fashion.” In still another 
case, the station broadcast an endorsement of one candidate on the day before 
the election and then telephoned the opposing candidates and offered them a 
chance to respond. This was a violation of the rule, since the notification was 
not given “in advance of the broadcast.” 41 The same ruling was made in a case 
where the station broadcast an endorsement of one candidate twice on the day 
before election and once on election day and wrote the other candidate a letter 
offering him a chance to respond, but the letter was not even mailed until 
election day. 7 

(c) “Reasonable opportunity to respond.” There can be no single definition 
of what is a reasonable offer of an opportunity to respond to a political editori- 


'The personal attack-political editorial 
rules are found in §$73,123 (AM). 73.300 
(FM). 73.679 (TV) and 73.598 (noncommercial 
educational FM stations, for which the rule 
applies only to personal attacks, since Section 
399(a) of the Communications Act states that 
noncommercial educational stations may not 
editorialize or “support or oppose any candi¬ 
date for political office”). 


a /n the Matter of Amendment of Part 73 of 
the Rules, 8 FCC 2d 721,727 (1967). 


»Richard A. Karr ( WJOB\ 32 FCC 2d 285 
(1971); see also. Port Jervis Broadcasting Co. 
(forfeiture order) June 24. 1976; application 
in mitigation or remission denied. March 14. 
1977. 


*KSLY. KATY i KVEC (Notice of Apparent 
Liability for Forfeiture), May 31. 1973, FCC 
73-594. 

* Accuracy in Media. Inc., 45 FCC 2d 297 
(1973); Letter to Edward L. Fanning. Decem¬ 
ber 3. 1975. 




• WKIK. 43 FCC 2d 593 (1973). 


^ Black River Radio. 28 FCC 2d 337 (1971). 
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al, because the reasonableness of the opportunity may vary with the circum¬ 
stances, as the Commission noted on p. 727 of its Order adopting the rule, cited 
above. The Commission stated that “In many instances a comparable opportuni¬ 
ty in time and scheduling will be clearly appropriate; in others, such as where 
the endorsement of a candidate is one of many and involves just a few seconds, a 
'reasonable opportunity’ may require more than a few seconds if there is to be a 
meaningful response.” Thus, if a station’s editorial stated merely that it believed 
that the following candidates were best qualified for election to the city council 
and then listed 20 persons, the entire editorial might be less than a minute long, 
but a “reasonable opportunity” for a response by any of the candidates who 
were not endorsed certainly would require more than one-twentieth of the time 
occupied by the editorial. In a specific case, the Commission found that the 
station had not given a candidate a reasonable opportunity to respond when it 
devoted 25 lines of script to endorsing his to opponents and opposing him, and 
offered him the equivalent of six lines for his response. 8 The Commission ruled 
that reasonable opportunity had been offered in another case, where the station 
had broadcast a one-minute editorial opposing a candidate’s election at 6:25 and 
10:25 p.m. on October 28 and then offered the candidate five minutes for a 
response to be broadcast at 10:25 p.m. on election eve, November 5. The Commis¬ 
sion said it could not find the offer of five minutes on election eve compared to 
two earlier one-minute editorials to be unreasonable.® 

(d) When does an editorial endorse or oppose a candidate? If an editorial 
simply urges the election of one candidate to a certain office or recommends 
that the public vote against another candidate, there is no question as to wheth¬ 
er the editorial falls within the scope of the rule. However, all cases have not 
been this clear, as illustrated by the following three: 

(i) Two of the five members of the Board of Town Commissioners were 
running for reelection. Without identifying any candidate by name, a station 
broadcast editorials criticizing the current Board and urging the public to vote 
for “a change.” The Commission ruled that even though the two Board mem¬ 
bers seeking reelection were not named, the editorial was in effect a statement 
of the station licensee's opposition to their candidacies and therefore was a 
political editorial under the rules. 10 

(ii) During the second week before an election, station editorials referred to 
the fact that a State Senator announced that he would introduce legislation to 
create a commission to investigate corruption in government. Without referring 
to the election or the fact that the State Senator was a candidate for reelection, 
the editorial praised the idea of creating such a commission. The Senator’s 
campaign workers distributed a campaign flier on which the editorial was print¬ 
ed, along with the station’s logotype. The station broadcast a disclaimer of the 
flier three times, stating that use of its logo was unauthorized and that the 
station had a policy of not endorsing individual candidates. It also wrote to the 
Senator demanding that he stop using its trademark. The Senator’s opponent 
claimed that the need for strengthened ethics legislation for state officials was a 
principal issue in his campaign, and that the station’s editorial was interpreted 
by some persons as an endorsement of the Senator. The station denied that the 
editorial endorsed him or even inferentially advocated his election. The Com¬ 
mission ruled that although the favorable reference to the Senator’s proposal 
“could arguably and with some logic be viewed as an endorsement • • • to apply 
our political editorializing rules in these situations—where no clear-cut endorse¬ 
ment of a candidacy is involved, would make little practical or legal sense • • • 
instead of encouraging ‘uninhibited, robust and wide-open debate’ * * • the 
effect of our ruling would be to inhibit it.” 11 

(iii) A county prosecuting attorney was a candidate for Democratic nomina¬ 
tion for governor. The day before the primary, a station broadcast an editorial 
six times, strongly criticizing the candidate’s record as a prosecutor but making 
no mention of the primary election for governor or the fact that he was a 
candidate in it. The licensee of the station denied that the editorial was one 
opposing the prosecutor’s candidacy for governor. The station acknowledged, 
however, that the prosecutor’s record was a controversial issue with “political 
implicaitons” and that the broadcaster had been aware of the “political signifi¬ 
cance of the editorial.” The Commission ruled that the editorial was a political 
one opposing the prosecutor’s candidacy for governor, because the station took 
“a partisan position on a politically significant issue which is readily and clearly 
identified with a legally qualified candidate.” The editorial “inferentially • • • 
challenged the qualifications of this official to obtain nomination as his party’s 
Gubemational candidate.” Also, “The editorial was broadcast on election eve, 
even though • • • the issue was one of public concern long before • • •” 12 (The 
Commission found a difference between this and the Stephen M. Slavin case 
above in that the editorial in this case dealt with the candidate’s “capacity to 
function as a public official,” whereas in the Slavin case “it was the need for 
legislation to control government corruption that the station sought to endorse. 


•Dolph Pcttey Broadcasting Co. iKUDE), 
30 FCC 2d 675 (1971). 


* William J. Dodd ( KATC-TV >. 32 FCC 2d 
545 (1971). 


"Bel Air Broadcasting Co., Inc., 47 FCC 2d 
985(1974). 


"Stephen M. Slavin, 45 FCC 2d 639. 641-42 
(1973). 


"Taft Broadcasting Co., 53 FCC 2d 126. 
132. 133(1975). 
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not the candidacy of Senator Beming per se. " The Commission noted, as an¬ 
other distinction, the fact in the Slavin case the station had broadcast denials 
tht an endorsement had been intended, p. 132). 

Personal Attacks 

2. Since there is an exception in the personal attack rule for attacks by 
candidates and their campaign associates against other candidates and their 
associates, complaints do not arise very often in political campaigns about viola¬ 
tion of this rule. However, attacks sometimes take place which do not come 
within the exemption, as will be discussed briefly below. The personal attack 
rule, like the political editorializing rule, is found in §§ 73.123 (AM), 73.300 (FM), 
73.598 (noncommercial educational FM stations) and 73.679 (TV). It is as fol¬ 
lows: 

(a) “When, during the presentation of views on a controversial issue of public 
importance, an attack is made upon the honesty, character, integrity or like 
personal qualities of an identified person or group, the licensee shall, within a 
reasonable time and in no event later than one week after the attack, transmit 
to the person or group attacked (1) notification of the date, time and identifica¬ 
tion of the broadcast; (2) a script or tape (or an accurate summary if a script or 
tape is not available) of the attack; and (3) an offer of a reasonable opportunity 
to respond over the licensee’s facilities. 

(b) The provisions of paragraph (a) of this section shall not be applicable (1) 
to attacks on foreign groups or foreign public figures; (2) to personal attacks 
which are made by legally qualified candidates, their authorized spokesmen, or 
those associated with them in the campaign, on other such candidates, their 
authorized spokesmen, or persons associated with the candidates in the cam¬ 
paign; and (3) to bona fide newscasts, bona fide news interviews, and on-the-spot 
coverage of a bona fide news event (including commentary or analysis contained 
in the foregoing programs, but the provision of paragraph (a) of this section 
shall be applicable to editorials of the licensee). 

Note that the rule applies only to attacks on “the honesty, character, integ¬ 
rity or like personal qualities of an identified person or group.” Criticism of a 
person's ability or intelligence is not a personal attack for purposes of the rule. 
The attack must be upon his honesty, character, integrity or similar qualities. 
Thus, saying that a legislator is ignorant and always votes the wrong way is not 
a personal attack under the rule, but saying that he has taken a bribe for his 
vote is a personal attack. In order for the rule to apply, the attack must be made 
during the discussion of a controversial issue of public importance. Finally, the 
rule not only exempts attacks by candidates and their associates on other candi¬ 
dates and their associates; it also exempts all attacks made during newscasts, 
news interviews and on-the-spot coverage of news events. The news exemption 
includes commentary or analysis when it is broadcast in an exempt news pro¬ 
gram. However, station editorials and news documentaries are not exempt. 

Examples of Personal Attack Rulings 

3. The personal attack rule is a part of the fairness doctrine. A few illustra¬ 
tions of the way the rule applies to political campaigns are given below: 

(a) Candidate himself need not be given response time . If a personal attack 
on a candidate is broadcast, the station can comply with the rule by providing 
time for response by a spokesman for the candidate rather than the candidate 
himself. If the candidate himself appeared, he would be making a “use” of the 
station and under Section 315(a) of the Act his opponents would be entitled to 
equal opportunities. Although the personal attack rule does not state specifical¬ 
ly that time for a candidate’s spokesman will be sufficient (as does the editorial¬ 
izing rule), the Commission made this clear when it adopted both rules. 13 

(b) “ Mental Gymnastics ” charge is not an attack. A station accused a candi¬ 
date of “strange mental gymnastics” because he and other county supervisors 
had voted for a bond issue to enlarge the county government’s office space on 
the grounds that more space was needed, but at about the same time gave free 
space in the country building for a U.S. Senator from that state. The Commis¬ 
sion found that the station licensee had not been unreasonable in deciding that 
no personal attack had been made “because the editorial questioned the wisdom 
of the supervisors’ positions and not their honesty, character or integrity.” 14 

(c) “ Garrulous grand dame* 9 reference not a personal attack. A station re¬ 
ferred to a local woman as “the garrulous grand dame of Billings radio talk 
shows” and “pistol packing momma.” The object of these remarks alleged a 


"In the Matter of Amendment of Part 73 of 
the Rules, 8 FCC 2d 721 (1067). 


"John B. Walsh (KOGO-TV), 31 FCC 2d 
726. 727(1971). 
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personal attack that might have affected an election. The Commission refused 
to find the station wrong in denying that a personal attack was made. It said, 
"The statements do not appear to allege either a deliberate falsehood or to 
question your character or integrity/' 15 * 

(d) Honesty and integrity. A station broadcast charges that a candidate's 
"veracity leaves something to be desired" and that his "constituents had best 
assess his integrity or lack of it." This is the Port Jervis Broadcasting Company 
case cited in (l)(a) of the Political Editorial part of this section. The Commis¬ 
sion imposed a forfeiture on the licensee for violation of the "72-hour rule" for 
political editorials. The broadcasts also were personal attacks on the candidate, 
since they questioned his veracity and his integrity. 

K._The Fairness Doctrine in Political Broadcasting 

1. Some people think that the fairness doctrine is the same thing as the so- 
called “equal time" law, which is explained in Section E. Actually, the fairness 
doctrine is quite different. First, it deals with controversial public issues , where¬ 
as the equal opportunities law as set forth in Section 315(a) of the Communica¬ 
tions Act refers to persons (that is, candidates). Second, the fairness doctrine 
does not require “equal time" for contrasting views on a controversial issue. All 
it requires is (i) that the broadcaster devote a reasonable amount of time to the 
discussion of the most important issues in his area and (ii) that if he presents 
one side of such an issue, he give reasonable opportunity for presenting con¬ 
trasting views on that issue. He need not present contrasting views in a single 
broadcast, or even the same series of broadcasts, provided that he presents them 
somewhere in his overall programing. Thus, if a station presents and editorial 
favoring one side of an issue or a person favoring that side, it need not present a 
specific “counter-editorial" or any particular person to give the opposing view¬ 
point, as long as it presents contrasting views elsewhere in its overall program¬ 
ing. The licensee of the station is given discretion to choose the issues to be 
discussed, the program formats to be used and the persons who will present the 
contrasting views. The Commission will review the licensee’s decisions only to 
decide if they were reasonable and made in good faith. 1 

2. There are two exceptions to the statement above that a station need not 
present any particular person to give “the other side" of an issue. These two 
exceptions are covered by Commission rules which deal with political editorializ¬ 
ing and personal attacks. See Section J for an explanation of these rules. 

3. Although most inquiries and complaints in political campaigns concern 
appearances by candidates themselves which are “uses" of stations, to which the 
fairness doctrine does not apply, there are some situations to which it does 
apply, as explained in the following paragraphs. 

Fairness Doctrine Examples 

4. The following are some specific examples of how the fairness doctrine 
does or does not apply to political campaigns: 

(a) It does not apply to “uses” by candidates. The fairness doctrine does not 
apply to "uses" of broadcast stations by legally qualified candidates for public 
office. The Commission has stated: 

In Section 315(a). Congress has specified that equal opportunities shall be applicable to 
legally qualified candidates and that in other instances • fairness" be applicable—that Is, 
that there be afforded **• • • reasonable opportunity for the discussion of conflicting view¬ 
points on issues of public importance."* [Emphasis added.] 

(b) It does apply to news coverage of candidates. The fairness doctrine ap¬ 
plies to appearances by candidates on programs which are not "uses” of a 
station, as listed in Section 315(a) of the Act and Section D of this Primer. It 
also applies to news coverage of candidates in general. The controversial public 
issue in a political race is who among the competing candidates for nomination 
or election to an office should be chosen. The individual candidates represent 
"contrasting viewpoints" on the overall issue of which should be elected, rather 
than each candidate being a controversial issue himself. Therefore, under the 
fairness doctrine a broadcaster is called upon to make a reasonable, good faith 
judgment on the significance of a particular candidate and on the basis to decide 
how much coverage should be given to his candidacy and campaign activities. 
The broadcaster is not required to give as much coverage to "fringe" party 
candidates as major party candidates. 3 

In one case, a minor party candidate received 14 minutes in news coverage or 
in exempt personal appearances, compared to 40 minutes for each of the two 
major party candidates. The Commission found this reasonable in view of the 


“Mrs. Frank Diesz {KOOK-TV), 27 FCC 2d 
8S9U971). 


* Fairness Report, 48 FCC 2d 1 (1974). 


•First Fairness Report 36 FCC 2d 40. 47 
(1972); see, also. Gloria IV. Sage ( WHEN-TV), 
62 FCC 2d 136 (1976). 


*Lawrence L. C. Smith 40 FCC 549 (1963); 
Ms. Penny Manes. 38 FCC 2d 308 (1972); re¬ 
consideration denied. 42 FCC 2d 878 (1973); 
Robin Ficker, 65 FCC 2d 657 (1977); Ameri¬ 
can Independent Party and Eugene McCar¬ 
thy, 62 FCC 2d 4 (1976): V.S. Labor Party 57 
FCC 2d 1273(1976). 
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small vote polled by the minor party’s candidate in that district in the precious 
election. 4 

(c) Praise or criticism of candidates by commentator. When an employee of 
a station, such as a commentator, criticizes a candidate or praises his opponent, 
the fairness doctrine comes into play. 5 

The "Zapple Doctrine” 

5. The Commission applies the fairness doctrine in a special way to one kind 
of poltical situation—that is, where Candidate A or his supporters buy time in 
which to support A or criticize his opponent, but A does not appear on the 
broadcast in person. If supporters of Candidate B then seek to buy an equal 
amount of time they will be entitled to do so although the fairness doctrine does 
not usually require equal amounts of time for contrasting views on an issue. 
Similarly, if A’s supporters have obtained free time, B’s supporters must be 
given free time if they ask for it. Although in this situation the candidates 
themselves would not appear and the broadcasts would not be "uses,” the Com¬ 
mission recognizes that such broadcasts are in "the political arena” and that a 
"quasi-equal opportunities” situation arises to which the fairness doctrine 
should be applied in a way that has the same result as the equal opportunities 
requirement for appearances by candidates themselves. 5 The Commission has 
stated that the so-called "Zapple Doctrine” is "a particularization of what the 
public interest calls for in certain political broadcast situations • • •” It also has 
explained that this policy applies only to major political parties. 7 

L—Identifying Sponsor of Broadcast 

Section 317 of the Communications Act states that when a station is paid to 
broadcast anything, the station must announce that the broacast is paid for and 
who paid for it. The announcement must be made at the time the program is 
broadcast. The law applies to paid political broadcasts as well as to other spon¬ 
sored programs and spots. The sponsorship identification rules are in §73.1212. 
There have been many minunderstandings of what the Act and the rules require 
in sponsorship identification. 

1. Examples of how the sponsorship identification requirements apply to 
political broadcasts follow: 

(a) Merely stating that "The following is a paid political announcement” 
does not comply, because it doesn’t say who paid for it. 

(b) Merely adding a statement at the end of a spot or program that says, 
"Authority, Blank Campaign Committee, John Smith, Treasurer” does not 
comply because it doesn’t say that anyone paid for it. 

(c) Giving the sponsorship identification in such small type on television 
that the average viewer cannot read it, or leaving it on the screen too briefly to 
be read, do not comply because in neither case is the public informed that the 
program or spot is paid for and by whom. 1 

(d) An announcement that was paid for by a candidate which said that the 
candidate was providing free taxi service to take anyone to the polls "to vote for 
the candidate of your choice” should have been announced as paid for, even 
though the licensee of the station considered the announcements " non-politi¬ 
cal.”* 

(e) A station broadcast a list of candidates for various local public offices 
without revealing that the list was not complete or that the candidate named on 
the list had paid the station to include them. The Cimmission ruled that this 
was a violation of the sponsorship identification requirement. 3 

(f) Announcements for a candidate ended as follows: "Paid for by a Lot of 
People Who Want to See Sam Grossman Elected to the United States Senate.” 
Although "A Lot of People”, etc. was the actual name of the committee that 
paid for the spots, the Commission ruled that this language did not comply with 
the sponsorship identification statute and rule because it did not achieve the 
basic purpose behind the sponsorship identification requirements, which is that 
the public is entitled to know by whom it is being persuaded. The language used 
here "was so general that it did not convey to listeners and viewers and fact that 
the annoncements were sponsored by a specific entity, i.e., a committee support¬ 
ing Mr. Grossman’s candidacy.” 4 

(g) If a station customarily computes the time needed for sponsorship identi¬ 
fication as part of the time purchased by a commercial advertiser, it is allowed 
to follow the same practice with paid political programs or announcements. 
Thus, stations which require that a one-minute commercial advertising spot 
include sponsorship identification within the one minute that was paid for may 
make the same requirement for a paid political announcement or program. 


♦Harvey Michelman ( WNBC-TV ). 38 FCC 
2d 374(1972). 


*Richard K. Kelly. Jr.. 40 FCC 2d 415 
(1973). 


• Nicholas Zapple. 23 FCC 2d 707 (1970). 


' First Fairness Report, 36 FCC 2d 40. 47-50 
(1972). 


1 Application of Sponsorship Identification 
Rules to Poltical Broadcasts 66 FCC 2d 302 
(1977). 


* Letter to Station WBFN, July 9. 1976. 
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(h) Although Section 317 of the Communications Act uses the phrase “paid 
for”, the Commission's rules state that “sponsored” will be considered to have 
the same meaning. Section 73.1212(a)(1)* 

Material Furnished Free 

2. Section 73.1212(d) of the rules requires that when any “film, record, 
transcription, talent, script or other material or service of any kind is furnished 

• • • as an inducement for broadcasting * • • any political broadcast matter Cor 
matter dealing with a controversial public issue] * • • an announcement shall be 
made both at the beginning and conclusion of such broadcast * * *” that the 
film record, etc. “has been furnished in connection with transmission of such 

• • • matter.” (Only one announcement, either at the beginning or end of the 
broadcast, is required if the program is no more than five minutes long.) This 
rule means, of course, that even if someone doesn’t pay for the time in which 
some kinds of material are broadcast, the station must announce that he fur¬ 
nished the material if he did so. This applies not only to political candidates 
furnishing recordings, film, videotapes, etc., but to anyone’s furnishing them if 
they deal either with political subjects or controversial public issues. The Com¬ 
mission has ruled that an announcement is necessary that program material has 
been furnished to a station not only when a party Congressional committee 
furnishes previously prepared film or audiotape of statements of Congressmen 
to stations, but when the committee only makes available to the station a 
camera or sound recording crew so that a representative of the station himself 
can conduct an interview with a Congressional member of the party. 6 When 
members of Congress furnish stations with their weekly or monthly taped or 
filmed reports to their constitutents, the same requirement exists that the sta¬ 
tion announce that the material was furnished to it by the Congressman. In¬ 
stead of sending tape or film of their comments on political or controversial 
issues to stations, some public officials and other persons retain the taped mes¬ 
sages in their offices, but set up telephone playback systems whereby a broad¬ 
caster dialing a certain number can receive by telephone the pre-recorded state¬ 
ment of the official or other persons for simultaneous or delayed broadcast. The 
same principle applies to this arrangement as to the Sukow case above, since the 
person is furnishing a “service” to a station as an inducement to broadcast his 
material. However, Congress has indicated that no announcement need be given 
when mere mimeographed or printed press releases are furnished to stations. 

FCC and FEC Regulations are Different 

3. Different laws govern the Federal Communications Commission and the 
Federal Election Commission. The Communications Act applies to licensees of 
broadcast stations. Section 317 of that Act requires that stations broadcast 
sponsorship identification announcements of the kinds discussed above. On the 
other hand, the Federal Election Campaign Act and the FEC rules apply to 
candidates , their committees and others buying political broadcast time. The 
announcements required by the FECA are designed to reveal whether a paid 
message supporting a candidate or opposing another was authorized by a candi¬ 
date. The FCC and the FEC released a joint Public Notice on June 19, 1978 
(FCC 78-419), which gives examples of ways in which both the FCC’s require¬ 
ments and the FEC’s requirements may be met in a single announcement. For 
example, if a program or announcement is both paid for and authorized by a 
candidate or his committee, an announcement that it was paid for or sponsored 
by the candidate or committee will be sufficient, since authorization by the 
candidate is assumed and need not be stated. However, when a third party pays 
for a program or announcement authorized by a candidate or his committee, an 
announcement like this is required: 

Paid for (or sponsored) by (name of third party) and authorized by (name of candidate 
or committee). 

If the program or announcement is paid for by a third party but not authorized 
by any candidate or any candidate’s committee, an announcement such as this 
would comply with both FCC and FEC requirements: 

Paid for (or sponsored) by (Name of sponsor/payor) and not authorized by any candi¬ 
date. 

The above announcements are merely examples of ways in which both statutes 
can be complied with in a single announcement. Broadcast licensees are respon¬ 
sible for making sure that an announcement is given revealing who paid for or 
sponsored an announcement or program, and candidates or their committees (or 
an outside party paying for the broadcast) are responsible for disclosing wheth¬ 
er the program or announcement was authorized by a candidate or his commit¬ 
tee. 


6 Gary M. Sukow, 36 FCC 2d 668 (1972). 
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M—Miscellaneous Rules and Policies 

Logging Political Programs 

1. The rules require that stations record many kinds of information in their 
program logs about the programs they broadcast. 1 This Primer will discuss only 
the parts of the logging rules that deal specifically with political broadcasts. 
They are: 

(a) The requirement in subsection (bXlXv) that a log entry be made for “each program 
presenting a political candidate, showing the name and political affiliation [party] of such 
candidate." * A This requirement applies both to programs and spot announcements. It is in 
addition to the general requirement that for all sponsored programs and announcements, 
political or otherwise, the broadcaster must record in the log the name of the sponsor of the 
program or announcement. 

(b) The general logging rules require that an entry be made "classifying each program 
as to type." Political programs, one of the types, are defined in the NOTES at the end of 
the program logging rules as follows: Political programs (POL) include those which present 
candidates for public office or which give expressions (other than in station editorials) to 
views on such candidates or on issues subject to public ballot. 

(Political spot announcements need not be classified in the logs “as to type.”) 

With certain exceptions that are explained in the rules, program logs must 
be made available for public inspection, but not until 45 days after the date of 
the programs that they cover. 2 

Computing Commercial Time 

2. Computing total commercial time in political broadcast depends on wheth¬ 
er they are spot announcements or programs. If they are spot announcements, 
they are treated in the program logs like any other commercial announcement, 
and the time used for paid political and commercial advertising spots is added 
together to arrive at the total time devoted to commercials in any clock hour. 
However, when a candidate or his supporters buy time for a program—perhaps a 
speech by the candidate or a panel discussion of the issues in the campaign—the 
station does not need to compute any commercial time for the program. The 
Commission decided years ago that since it is usually impossible to separate the 
so-called “commercial” and “non-commercial” parts of paid political and reli¬ 
gious programs and since the Commission didn’t want to discourage stations 
from carrying either kind of program by requiring them to be counted as entire¬ 
ly commercial, it would make an exception for them in computing commercial 
content of sponsored programs. (The exception does not include time actually 
devoted to selling a commercial product or service, such as a book or an album 
of religious music.) 3 


“Political Pile” 

3. Section 73.1940(d) of the rules requires broadcasting stations to: 

• • • Keep and permit public inspection of a complete record (political file) of aU 
requests for broadcast time made by or on behalf of candidates for public office, together 
with an appropriate notation showing the disposition made by the licensee of such requests, 
and the charges made, if any, if request is granted. When free time is provided for use by or 
on behalf of such candidates, a record of the free time provided shall be placed in the 
political file. All records required by this paragraph shall be placed in the political file as 
soon as possible and shall be retained for a period of two years. 

(Section 76.205(d) of the cablecasting rules contains the same requirements.) 

The language of the political file rule was recently revised by the Commis¬ 
sion to make clear the fact that a broadcaster or cable operator must record in 
the file not only “requests” for time but gifts of time, whether or not the time is 
given as the result of a request. The language also was revised to state that all 
records of requests for time or gifts or sales of it must be entered in the political 
file as soon as possible throughout a political campaign. Otherwise, candidates 
might be denied their rights to equal opportunities because they might not 
learn within the seven-day period that their opponents had bought or been 
given time on stations or cable systems. In clarifying the rule, the Commission 
also explained that the rule applies not only to time used by candidates them¬ 
selves but also to time in which other speak on their behalf. 


'The broadcast rules on program logs are 
found in §§ 73.112 (AM). 73.282 <FM). 73.585 
(Non-commercial, educational FM) and 
73.620 (TV). 


®*lf the candidate is an independent, the 
log entry should indicate the fact. 


'The numbers of the rule sections on 
“Availability of logs and records" are 
§§73.116 (AM). 73.286 (FM). 73.586 (noncom¬ 
mercial. educational FM) and 73.674 (TV). 


'See Amendment of §§ 73.112, etc . 11 FCC 
2d 992. 993 (1968). 
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No Indemnity Agreements Can be Required 

4. A station may not require a candidate to sign an agreement to indemnify 
it against possible liability resulting from the candidate’s proposed broadcast. 
The U.S. Supreme Court held in the WDA Y case 4 that a station is not liable for 
libelous statements broadcast by a candidate. Therefore, an indemnification 
agreement is not needed to protect a station and requiring a candidate to sign 
such an agreement in advance “is likely to inhibit a candidate’s use of a broad¬ 
cast facility and possibly to effect his decision on whether to utilize a station to 
address the public.” 5 


Political Ads on UHF Translators 

5. UHF translator stations are allowed to originate visual slide announce¬ 
ments not exceeding 30 seconds per hour which contain commercial advertising. 
Although “the nature of translators and the limitations on local originations 
make it extremely difficult for translator licensees to comply with Section 315 
• • • and the rules relating to political advertising * • \” if UHF translator 
licensees originate political advertisements “they will be expected to comply 
strictly with the provisions of Section 315 • * •” • 

Disputes over Terms or Permance of Contract 

6. Disputes sometimes develop between broadcasting stations and sponsors 
over whether the station broadcast as many spots as it contracted to broadcast, 
whether the spots were broadcast in the time periods promised to the advertiser, 
whether the announcer read the continuity correctly, etc. The FCC has always 
taken the position that it cannot settle disputes over contracts between more 
the than 9,500 broadcasting stations in the United States and their advertisers. 
Such disputes can best be settled by negotiation between the two parties or in 
civil actions in the local courts. This principle applies to disputes between sta¬ 
tions and candidates as well as other advertisers. If there is evidence of fraud on 
the part of the station licensee or of an effort to discriminate against a candi¬ 
date, the Commission will investigate, but it will not become involved in the 
usual contract dispute. 7 (For a discussion of a station’s furnishing “make-good” 
time when a program or announcement is omitted or its broadcast is seriously 
marred by technical problems, see Section E(2) (h) and (i)). 

Adopted: July 20, 1978. 


♦(See Section P (3)). 


1 Senator Hubert H. Humphrey 37 FCC 2d 
576, 577(1972). 


•Public Notice, Acceptance of Political Ad¬ 
vertising by UHF Translator Licensees , 62 
FCC 2d 896(1976). 


1 KAIT-TV, 62 FCC 2d 138 (1977); Letter to 
Mrs. Nancy Brown, February 25.1977. 


Federal Communications Commission, 
William J. Tricarico, Secretary. 

APPENDIX.—THE COMMISSION S RULES AND REGULATIONS IN 47 CFR CHAPTER I ON POLITICAL 
BROADCASTING AND CABLECASTING 

A. Political Broadcasting Rules 

Following are the rules for broadcasts by candidates for public office: 

§ 73.1940 Broadcasts by candidates for public office. 

(a) Definitions . (1)A legally qualified candidate for public office is any person who— 

(1) has publicly announced his or her intention to run for nomination or office: 

(ii) is qualified under the applicable local, state or federal law to hold the office for 
which he or she is a candidate; and, 

(ill) has met the qualifications set forth in either subparagraphs (2). (3), or (4), below. 

(2) A person seeking election to any public office including that of President or Vice 
President of the United States, or nomination for any public office except that of President 
or Vice President, by means of a primary, general or special election, shall be considered a 
legaUy qualified candidate if. in addition to meeting the criteria set forth in subparagraph 
(1) above, that person— 

(i) has qualified for a place on the ballot, or 

(ii) has publicly committed himself or herself to seeking election by the write-in method 
and is eligible under applicable law to be voted for by sticker, by writing in his or her name 
on the ballot or by other method, and makes a substantial showing that he or she is a bona 
fide candidate for nomination or office. 

Persons seeking election to the office of President or Vice President of the United 
States shall, for the purposes of the Communications Act and the rules thereunder, be 
considered legally qualified candidates only in those states or territories (or the District of 
Columbia) in which they have met the requirements set forth in paragraph (a) (1) and (2) 
of this rule: Except, That any such person who has met the requirements set forth in 
paragraph (a)(1) and (2) in at least 10 states (or nine and the District of Columbia) shall be 
considered a legally qualified candidate for election in all states, territories and the District 
of Columbia for purposes of this Act. 
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(3) A person seeking nomination to any public office except that of President or Vice 
President of the United States, by means of a convention, caucus or similar procedure, shall 
be considered a legally qualified candidate if, in addition to meeting the requirements set 
forth in paragraph (a)(1) above, that person makes a substantial showing that he or she is a 
bona fide candidate for such nomination: Except, That no person shall be considered a 
legally qualified candidate for nomination by the means set forth in this paragraph prior to 
90 days before the beginning of the convention, caucus or similar procedure in which he or 
she seeks nomination. 

(4) A person seeking nomination for the office of President or Vice President of the 
United States shall, for the purposes of the Communications Act and the rules thereunder, 
be considered a legally qualified candidate only in those states or territories (or the District 
of Columbia) in which, in addition to meeting the requirements set forth in paragraph 

(a)(1) above— 

(i) he or she, or proposed delegates on his or her behalf, have qualified for the primary 
or Presidential preference ballot in that state, territory or the District of Columbia, or 

(ID he or she has made a substantial showing of bona fide candidacy for such nomina¬ 
tion in that state, territory or the District of Columbia; Except, That any such person 
meeting the requirements set forth in paragraph (a) (1) and (4) in at least ten states (or 
nine and the District of Columbia) shall be considered a legally qualified candidate for 
nomination in all states, territories and the District of Columbia for purposes of this Act. 

(5) The term "substantial showing” of bona fide candidacy as used in paragraphs (a) (2), 
(3) and (4) above means evidence that the person claiming to be a candidate has engaged to 
a substantial degree in activities commonly associated with political campaigning. Such 
activities normally would Include making campaign speeches, distributing campaign litera¬ 
ture, issuing press releases, maintaining a campaign committee, and establishing campaign 
headquarters (even though the headquarters in some instances might be the residence of 
the candidate or his campaign manager). Not all of the listed activities are necessarily 
required in each case to demonstrate a substantial showing, and there may be activities not 
listed herein which would contribute to such a showing. 

(b) Charges for use of stations. The charges, if any, made for the use of any broadcast¬ 
ing station by any person who is a legally qualified candidate for any public office in 
connection with his campaign for nomination for election, or election, to such office shall 
not exceed 

(1) during the 45 days preceding the date of a primary or primary runoff election and 
during the 60 days preceding the date of a general or special election in which such person 
is a candidate, the lowest unit charge of the station for the same class and amount of time 
for the same period, and 

(2) at any other time, the charges made for comparable use of such station by other 
users thereof. The rates, if any. charged all such candidates for the same office shall be 
uniform and shall not be rebated by any means direct or Indirect. A candidate shall be 
charged no more than the rate the station would charge if the candidate were a commercial 
advertiser whose advertising was directed to promoting its business within the same area as 
that encompassed by the particular office for which such person is a candidate. All discount 
privileges otherwise offered by a station to commercial advertisers shall be available upon 
equal terms to all candidates for public office. 

(3) This paragraph shall not apply to any station which is not licensed for commercial 
operation. 

(c) Discrimination between candidates. In making time available to candidates for 
public office, no licensee shall make any discrimination between candidates in practices, 
regulations, facilities, or services for or in connection with the service rendered pursuant to 
this part, or make or give any preference to any candidate for public office or subject any 
sifch candidate to any prejudice or disadvantage; nor shall any licensee make any contract 
or other agreement which shall have the effect of permitting any legally qualified candi¬ 
date for any public office to broadcast to the exclusion of other legally qualified candidates 
for the same public office. 

(d) Records, inspection. Every licensee shall keep and permit public Inspection of a 
complete record (political file) of all requests for broadcast time made by or on behalf of 
candidates for public office, together with an appropriate notation showing the disposition 
made by the licensee of such requests, and the charges made, if any, if the request is 
granted. When free time is provided for use by or on behalf of such candidates, a record of 
the free time provided shall be placed in the political file as soon as possible and shall be 
retained for a period of two years. See Sections 1.526 and 1.527 of this chapter. 

(e) Time of request A request for equal opportunities must be submitted to the licensee 
within one week of the day on which the first prior use, giving rise to the right of equal 
opportunities, occurred: Provided , however. That where the person was not a candidate at 
the time of such first prior use. he shall submit his request within one week of the first 
subsequent use after he has become a legally qualified candidate for the office in question. 

(f) Burden of proof A candidate requesting equal opportunities of the licensee, or 
complaining of noncompliance to the Commission shall have the burden of proving that he 
and his opponent are legally qualified candidates for the same public office. 

B. Political Cablecasting Rules 

Following are the rules for origination cablecasts by candidates for public 
office: 

§76.5 Definitions. 


(y) Legally qualified candidate. (1) Any person who— 

(i) has publicly announced his or her Intention to run for nomination or office; 

(ii) is qualified under the applicable local, state or federal law to hold the office for 
which he or she is a candidate; and. 
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(iii) has met the qualifications set forth in either subparagraphs (2), (3), or (4), below. 

(2) A person seeking election to any public office including that of President or Vice 
President of the United States, or nomination for any public office except that of President 
or Vice President, by means of a primary, general or special election, shall be considered a 
legally qualified candidate if, in addition to meeting the criteria set forth in subparagraph 

(1) above, that person: 

(I) has qualified for a place on the ballot, or 

(ii) has publicly committed himself or herself to seeking election by the written-in 
method and is eligible under applicable law to be voted for by sticker, by writing in his or 
her name on the ballot or by other method, and makes a substantial showing that he or she 
is a bona fide candidate for nomination or office. 

Persons seeking election to the office of President or Vice President of the United States 
shall, for the purposes of the Communications Act and the rules thereunder, be considered 
legally qualified candidates only in those states or territories (or the District of Columbia) 
in which they have met the requirements set forth in paragraphs (y) (1) and (2) of this rule; 
Except, That any such person who has met the requirements set forth in paragraph (y) (1) 
and (2) in at least 10 states (or nine and the District of Columbia) shall be considered a 
legally qualified candidate for election in all states, territories and the District of Columbia 
for purposes of this Act. 

(3) A person seeking nomination to any public office except that of President or Vice 
President of the United States, by means of a convention, caucus or similar procedure, shall 
be considered a legally qualified candidate if, in addition to meeting the requirements set 
forth in paragraph (y)(l) above, that person makes a substantial showing that he or she is a 
bona fide candidate for such nomination: Except, That no person shall be considered a 
legally qualified candidate for nomination by the means set forth in this paragraph prior to 
90 days before the beginning of the convention, caucus or similar procedure in which he or 
she seeks nomination. 

(4) A person seeking nomination for the office of President or Vice President of the 
United States shall, for the purposes of the Communications Act and the rules thereunder, 
be considered a legally qualified candidate only in those states or territories (or the District 
of Columbia) in which, in addition to meeting the requirements set forth in paragraph 
<y)(l), above. 

<i) he or she. or proposed delegates on his or her behalf, have qualified for the primary 
or Presidential preference ballot in that state, territory or the District of Columbia, or 

(ii) he or she made a substantial showing of bona fide candidacy for such nomination in 
that state, territory or the District of Columbia. Except, That such person meeting the 
requirements set forth in paragraph (y) (1) and (4) in at least 10 states (or nine and the 
District of Columbia) shall be considered a legally qualified candidate for nomination in all 
states, territories and the District of Columbia for purposes of this Act. 

(5) The term “substantial showing” of bona fide candidacy as used in paragraphs (y) (2), 
(3) and (4) above means evidence that the person claiming to be a candidate has engaged to 
a substantial degree in activities commonly associated with political campaigning. Such 
activities normally would include making campaign speeches, distributing campaign litera¬ 
ture. issuing press releases, maintaining a campaign committee, and establishing campaign 
headquarters (even though the headquarters in some instances might be the residence of 
the candidate or his campaign manager). Not all of the listed activities are necessarily 
required in each case to demonstrate a substantial showing, and there may be activities not 
listed herein which would contribute to such a showing. 


§ 76.205 Origination cablecasts by candidates for public office. 

(a) General requirements. If a cable television system operator shall permit any legally 
qualified candidate for public office to use the system’s origination channei(s) and facilities 
therefor, the system operator shall afford equal opportunities to all other such candidates 
for that office: Provided, however. That such cable television system operator shall have no 
power of censorship over the material cablecast by any such candidate: And provided, 
further. That an appearance by a legally qualified candidate on any: 

(1) Bona fide newscast, 

(2) Bona fide Interview. 

(3) Bona fide news documentary (if the appearance of the candidate is Incidental to the 
presentation of the subject or subjects covered by the news documentary), or 

(4) On-the-spot coverage of bona fide news events (Including but not limited to political 
conventions and activities incidental thereto), shall not be deemed to be use of the facilities 
of the system within the meaning of this paragraph. 

Note: The Fairness Doctrine is applicable to these exempt categories. See §76.209. 

(b) Charges for use of cable systems. The charges, if any, made for the use of any cable 
television system by any person who is a legally qualified candidate for any public office in 
connection with his campaign for nomination for election, or election, to such office shall 

• not exceed: 

(1) during the 45 days preceding the date of a primary or primary runoff election and 
during the 60 days preceding the date of a general or special election in which such person 
is a candidate, the lowest unit charge of the cable television system for the same class and 
amount of time for the same period, and 

(2) at any other time, the charges made for comparable use of such system by other 
users thereof. The rates, if any, charged all such candidates for the same office shall be 
uniform and shall not be rebated by any means direct or indirect. A candidate shall be 
charged no more than the rate the cable television system would charge if the candidate 
were a commercial advertiser whose advertising was directed to promoting its business 
within the same area as that, encompassed by the particular office for which such person is 
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a candidate. All discount privileges otherwise offered by a cable television system to com¬ 
mercial advertisers shall be available upon equal terms to candidates for public office. 

(c) Discrimination between candidates. In making time available to candidates for 
public office, no cable television system operator shall make any discrimination between 
candidates in practices, regulations, facilities, or services for or in connection with the 
service rendered pursuant to this part, or make or give any preference to any candidate for 
public office or subject any such candidate to any prejudice or disadvantage; nor shall any 
cable television system operator make any contract or other agreement which shall have 
the effect of permitting any legally qualified candidate for any public office to cablecast to 
the exclusion of other legally qualified candidates for the same public office. 

(d) Records, inspection. Every cable television system operator shall keep and permit 
public inspection of a complete record (political file) of all requests for cablecast time made 
by or on behalf of candidates for public office, together with an appropriate notation 
showing the disposition made by the cable television system operator of such requests, and 
the charges made, if any, if the request is granted. When free time is provided for use by or 
on behalf of such candidates, a record of the free time provided shall be placed in the 
political file. All records required by this paragraph shall be placed in the political file as 
soon as possible and shall be retained for a period of two years. 

<e) Time of request A request for equal opportunities for use of the origination 
channel(s) must be submitted to the cable television system operator within one (1) week of 
the day on which the first prior use, giving rise to the right of equal opportunities occurred: 
Provided, however, That where a person was not a candidate at the time of such first prior 
use, he shall submit his request within one (I) week of the first subsequent use after he has 
become a legally qualified candidate for the office in question. 

(f) Burden of proof. A candidate requesting such equal opportunities of the cable televi¬ 
sion system operator, or complaining of noncompliance to the Commission, shall have the 
burden of proving that he and his opponent are legally qualified candidates for the same 
public office. 


INDEX 

How to use this index. Key words and phrases are indexed by Primer Part 
and Section. In Part III, words and phrases are also indexed by paragraph 
number. Sometimes, when a word or phrase is discussed throughout a Section in 
Part III, the index will note “entire section” after the Section letter. 

For example: 


Program logs 
Key phrase 


H-0, III-M-1 

rt III, 


Part III, Section M, Paragraph 1 
Part II, Section O 


Access- 

Advertising rates.. 

Affiliate time..... 

Agency commissions.. 

“All Candidate" programs.. 


..*.. See Reasonable Access 

See Rates 
See i\etv>ork Time 
UI-G-5 

III-E-1, ni-E-2 


Announcement of candidacy (see also Legally Qualified Candidate). III-A-1 


Appearance by candidate— 


.... See Use 


Appearance by others on candidate's behalf. II-H, II I. II-K, III-C-1 


Aspen Institute rulings.. 


III-D-10 


Attacks, personal. See Persona/ Attacks 


Candidate..... 

Caucus, candidate at or selected by................................... 

Censorship............................. 


Ceremony, news coverage of candidate at........ 

Commercial advertising rates... 

Commercial t ime............... 

Communist Party........ 

Comparable facilities (also see III-C on "Use".) . 

"Comparable Use" Rates......... 

Complaints to FCC........... 

Congressional candidate (also see Federal Candidate )......................... 

Constitution. U.S. (Federal office eligibility standards). 

Controversial Issues.-.... 

Convention, candidate at or selected by...... 

Convention, news coverage of..-. 

Convention, reasonable access before (also see Reasonable Access).... 

Convention delegates......... 

Court proceedings, TV coverage of... 


See Legally Qualified Candidate 

II- C, III-A-1. II1-A-6. m-G-1 

I- B. II-B. n-O. III-A-12, III-A-17, 
Ill-E-3. III-F (entire section). III- 
H-2. III-J-1 

III- D-10 
See Rates 

II- O. III-M-2 

III- A-2 
III-E-3 
See Rates 

I- C. I-D 
m-C-3 

III-A-2. Ill A-7 
See Fairness Doctrine 

II- C. III-A-1. III-A-6, III-G-1 

III- D-9 

II- I 

III- A-11 
III-D-9 


D 

Debate, appearance by candidate In. III-D-10. III-E-2. III-F-2. III-G-5 

Defamation.......... See Censorship 

Defamation, liability for.......^...................... III-F-3 
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D 

Delegates to convention.............. See Convention delegates 

Discounts in Advertising rates......... See Rates 

Distant stations, broadcasts on.....™™....~™.......... ni-A-16 

Documentary.........™.......™ See News Program 

E 

Editorials....„............... II-K, n-L. in-F-2, OI-J-l, III-J-2, 

III-K-2 

Educational stations........... See Non-commercial educational sta¬ 

tions 

Eligibility for office.............ni-A-2 

Equal opportunities.«....™......r......I-B. I-E. II-A. n-B. II-D. II-E, II-F. 

II- J, II-M, III-A-10, III-A-11, III- 
A-18. Ill-A-19. m-B-1. III-C-1. III- 
C-3, III-E (entire section), III-I-l, 

III- J-1 

Equal time............-... See Equal Opportunities 

Exempt programs (also see News Programs) ... II-E, m-D» ni-P-2 

F 

"Pace the Nation." appearance by candidate on....... UI-D-4 

Fairness Doctrine_____ II-A. II-E. II-G. II-M. m-B-1. III-C- 

1. III-D-1, III-E-1. m-J-3, III-K 
• (entire section) 

Federal candidates........... D-D. II-I. m-A-2. ni-B-1, III-H 

(entire section) 

Federal Election Campaign Act...!.... II-N. III-A-14. III-L-3 

Federal Election Commission............. II-N. III-L-3 

First prior use (of a station)...... See Seven Day Rule 

Fleeting appearance by candidate............». III-A-4 

Foreign stations, candidate's appearance on...». ni-C-5 

Forty-five (45) days before a primary (also see Rates. Reasonable 
ccces#)... M .......^. M ..... w ..............„.........«.......... M ....... m-O-3. III-H-2 


I 


"Issues and Answers." appearance by candidate on. ....ni-D-4 

Interview............................... see News Program 

Independent candidate... II-O. III-M-1 

Identification of sponsor (also see Sponsor) ................. II-E, II-N. III-F-2, IU-L (entire sec¬ 

tion) 


J 


Judge, appearance by...... 


m-C-3 


L 


"Last minute" requests for time........ 4II-E-4 

Legally qualified candidate, definition of........... II-C. III-A (entire section) 

Libel...... 8ee Censorship 

Libel, liability for--- III-F-3. ni-M-4 

Licensee candidate..—..~..... III-E-1. III-I-6 

Logs........... See Program Logs 

Lowest unit charge (also see Rates) .... ni-G-2. UI-G-3 


"Make Good" announcements...... III-E-2 

"Meet the Press." appearance by candidate on..... III-D-4 

Motion picture, appearance by candidate In (also see Use) . III-C-3 

Multi-party candidates......... III-E-3 


N 


"NET Journal." appearance by candidate on..™... III-C-2 

Network time....«.... III-E-3. III-G-1 

News conference..... . . III-D-10 

News program. H-E. II-G. H-L, III-C-3. III-D (entire 

section). III-E-1, III-E-2. UI-F-2, 
III-J-2. III-K-4 

Nomination, candidates for........................ n-C, III-A-1, III-A-6. ni-A-ll. III-B- 

1 

Non commercial educational stations...II-I, III-F-1, III-H-2 

Notification to opponent......................... III-E-2. III-J-1 


O 


Opposing candidates............ H-D. IH-B (entire section) 


P 


“Package" plan rates. 

Parade, news coverage of candidate In. 

Particular time periods. 

Personal attacks. 

Political editorials. 

Political file. 



Post-election claims for equal opportunities........ 

Presidential candidate (also see Federal candidates) . 


Press conference........._....... 

Primary, candidate selected by,™. 

Prime time access (also see Reasonable access). 

Procedures, complaint... 

Production charges...... .. 

Program logs........... 


See Rates 

III-D-9 

III-E-2 

n-L, in-F-2. m-j-2. ra-j-3, iii-k-2 

II- K. III-F-2. IU-J-1. m-K-2 
n-j, n-o. m-E-2. iii-M-3 
A-19 

n-c, m-A-6, ni-A-7, m-c-3. iii-d- 
2. IU-D-9 

III- D-10 

II-C. III-A-1, III-A-7, III-B-1 

II- I, m-H-2 

I- D 

III- 0-1 

II- 0, III-M-i 


# 
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p 

Proof of qualifications....-.*««♦. III-A-5 

Public announcement of candidacy (also see Legally qualified can¬ 
didate).. .. ............................... II-C, IlI-A-1, III-A-4, III-^-7 

Public file ...«.-... See Political Pile 


Q 


Qualified candidate..... See Legally qualified candidates 

Qucstion-and-answer programs, appearance by candidate on. III-EM. III-D-5 

R 


Radio or TV performer, candidate who is..«................... III-C-3, III-D-2 

Rates (which may be charged candidates). II-B, Il-H. III-A-17, III-E-1, III-E-3. 

III-O (entire section) 

Reasonable access.......... I-B, I-E, II-B U-D, II-I, III-B-1, III- 

H-l 

Rebroadcast of news programs.«...-.«.....«.« III-D-7, III-D-12 

Recall elections.«..«.«....«.....«. III-A-17 

Religious program, appearance by candidate on. III-C-3. III-D-2 

"Run-of-schedule" spots.«««.-... III-G-5 

S 

Senatorial candidate.-.-....« See Federal candidate 

Seven day rule. II-J. UI-E-4. III-I (entire section) 

Seventy-two (72) hour rule. Ill-J-i 

Sixty (60) days before a general election (also see Rates. Reasonable 

access).«.«.. III-G-3. III-H-2 

“60 Minutes." appearance by candidate on— .. III-D-2 

Smith Act .«..«...«..«. III-A-2 

Sponsor (also see Identification) .«..«...... II-E. II-N. III-F-2. III-L (entire sec¬ 

tion) 

Spot announcements....—.. II-I 

State-of-the-Union message.«.«... UI-D-9 

State official rulings (on qualifications)....^...^. III-A-8, III-A-9 

Station owner, candidate who is...—— .«... III-E-1. III-G-5. III-I-6 

Subscription TV...... ni-H-2 

Substantial showing (of candidacy)...«... II-C, III-A-1, III-A-6, III-A-7, III-A-9 

T 

Technical difficulties, candidate’s appearance during.«.. III-E-2 

Television program, candidate appearing on—«.. See Use 

Time which a station must provide.—.«....«... II-F. II-I. n-J. II1-H (entire section) 

“Today" show, appearance by candidate on... III-D-2 

“Tomorrow” show, appearance by candidate on...««.««..«.. III-D-5 

“Tonight" show, appearance by candidate on..—......... III-D-2 

Translator stations (UHF).«..«.«..... III-M-5 

TV performer, candidate who is......«..........«....«.... III-C-3 

U 

UHF Translator stations.«.«.«..« ...... m-M-5 

Unequal audience potential.««....«. III-E-1 

U.S. Constitution.... See Constitution 

Use (of a station).«........... II-E, II-O, II-I. II1-C (entire section), 

III-D (entire section). IH-F-3. IU- 
H-l. IU-I-2. III-K-4 

V 

Variety program, appearance by candidate on. III-D-2 

Vice Presidential candidate (also see Federal candidate) . II-C. III-A-6. III-A-7. III-D-9 

Vulgar material.....«.. See Censors/ifp 

W 


Waiver by candidate of "equal time" rights.«..««. 

Write-in candidate...... 


in-C-3. III-E-1 

H-C. III-A-1, III-A-4, III-A-9. III-A- 
10 


“Zapple Doctrine". 


Z 


III-C-1, III-K-5 


[FR Doc. 78-21434 Filed 8-15-78; 8:45 am] 
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DEPARTMENT OF JUSTICE 

Low Enforcement Assistance Administration 

FORMULA GRANT PROVISIONS OF THE JUVE¬ 
NILE JUSTICE AND DELINQUENCY PREVEN¬ 
TION ACT OF 1974, AS AMENDED 

Final Guideline Reivsion for Implementation 

The Juvenile Justice and Delinquen¬ 
cy Prevention Act Amendments of 
1977 (Pub. L. 95-115), as well as the 
importance both Congress and the Ad¬ 
ministration place on juvenile justice, 
require a revision of the State Plan¬ 
ning Agency Grants Guideline 
Manual, M 4100.1F, January 18, 1977, 
chapter 3, paragraphs 51 and 52. This 
revision reflects the major areas 
changed by the 1977 amendments. 
Those are: (1) The use of Juvenile Jus¬ 
tice formula grant funds for planning 
and administration purposes; (2) for¬ 
mula grant matching funds; (3) formu¬ 
la grant requirements on the 
deinstitutionalization of such status 
offenders and nonoffenders as depend¬ 
ent and neglected children; (4) provi¬ 
sion for confidentiality in program 
records; and (5) the Office of Juvenile 
Justice and Delinquency Prevention’s 
role in formula grant development and 
the review and approval of plans. 

Office of Juvenile Justice and 
Delinquency Prevention 

New provisions reflect the Con¬ 
gress’s intention that this Office ad¬ 
minister LEAA juvenile programs, in¬ 
cluding the formula grants. That in¬ 
tention appears in the following state¬ 
ment from the conference report on 
the amendments: 

The conferees intend that the Depart¬ 
ment of Justice fully implement section 527 
of the 1974 Act so as to assure that all 
Crime Control Act juvenile programs are ac¬ 
tually administered by the Administrator of 
the Office, or at least subject to the Office’s 
policy direction and concurrence. In this 
regard, it is expected, as required by the 
1976 maintenance of effort amendment and 
by comparable language in the 1974 Act. 
that each Crime Control Act program com¬ 
ponent of activity, including, but not limited 
to. all direct assistance, all collateral assist¬ 
ance, and management and operations, allo¬ 
cate at least 19.15 percent of its resources 
for juvenile Justice and delinquency pro¬ 
grams. (Conference Report. Juvenile Justice 
Amendments of 1977, report No. 95-368, 
July 27, 1977, p. 15.) 

The executive head of the Office is 
both Associate Administrator of LEAA 
and the Administrator of the Office of 
Juvenile Justice and Delinquency Pre¬ 
vention. The amendments provide 
that the Associate Administrator shall 
report directly to the LEAA Adminis¬ 
trator. They also add the Associate 
Administrator to the executive sched¬ 
ule of Presidential appointees. 


NOTICES 

Formula Grants 

The formula grant program is de¬ 
signed to help prevent delinquency, 
divert juveniles from the juvenile jus¬ 
tice system, provide community-based 
alternatives to juvenile detention and 
correctional facilities, and encourage a 
diversity of alternatives within the ju¬ 
venile justice system. This is accom¬ 
plished through developing, maintain¬ 
ing and expanding programs and ser¬ 
vices in the following areas: 

1. Community-based programs and 
services for the prevention and treat¬ 
ment of juvenile delinquency through 
the development of: (a) Foster-care 
and shelter-care homes for runaway, 
homeless, neglected or abused youth; 
(b) group homes; (c) halfway houses; 
(d) homemaker and home health ser¬ 
vices; and (e) any other designated 
community-based diagnostic, treat¬ 
ment or rehabilitative service. 

2. Community-based programs and 
services helping parents and other 
family members maintain and 
strengthen the family unit, so that the 
juvenile may stay at home. 

3. Youth service bureaus and other 
community-based programs either di¬ 
verting youth from the juvenile court 
or supporting, counseling, or providing 
work and recreational opportunities 
for delinquents and potential delin¬ 
quents. 

4. Educational programs or support¬ 
ive services helping delinquents and 
other youths remain either in elemen¬ 
tary and secondary schools or in alter¬ 
native learning situations. 

5. Expanded use of probation, and 
the recruitment and training of per¬ 
sonnel-probation officers, other pro¬ 
fessionals and paraprofessionals. and 
volunteers to work effectively with 
youth. 

6. Youth initiated programs and out¬ 
reach programs helping youths other¬ 
wise not reached by traditional assist¬ 
ance programs. 

7. A statewide program for units of 
local government using probation sub¬ 
sidies, other subsidies, other financial 
incentives or disincentives, or other ef¬ 
fective means to: 

a. Reduce the percentage of juve¬ 
niles committed to any form of juve¬ 
nile facility; 

b. Increase the percentage of juve¬ 
niles committed to nonsecure, commu¬ 
nity-based facilities; and 

c. Discourage the use of secure incar¬ 
ceration and detention. 

The Amendments 

While reaffirming that the JJDP 
Act seeks to strengthen both tradition¬ 
al and nontraditional families, in the 
amendments Congress stressed addi¬ 
tional priorities by: 

1. Extending prevention programs to 
all youths who would benefit from 
such services. Thus, a youth not “in 


danger of becoming delinquent** may 
be eligible. 

2. Emphasizing programs and ser¬ 
vices that encourage alternatives 
within and outside the juvenile justice 
system, such as a 24-hour intake 
screening, volunteer, and crisis home 
programs, day treatment and home 
probation, youth advocacy programs 
for improving services and protecting 
the rights of youths and their fami¬ 
lies. and programs and activities to es¬ 
tablish and adopt standards for im¬ 
proving juvenile justice. 

3. Amending discretionary grant pro¬ 
grams to complement changes in the 
formula program, including new pro¬ 
grams. Those should now also: 

a. Develop and support advocacy ac¬ 
tivities that improve services for and 
protect the rights of youths in the ju¬ 
venile justice system; 

b. Improve the juvenile justice 
system by conforming to standards of 
due process, doing this through the 
use of existing judicial orders; and, 

c. Help State legislators support for¬ 
mula grant programs both by amend¬ 
ing State laws where necessary and by 
committing greater resources (i.e. 
through an incentive program). 

Additionally, the amendments pro¬ 
vided new research priorities -for the 
Office in the following areas: The role 
of family violence, sexual abuse or ex¬ 
ploitation, and media violence in delin¬ 
quency; the improper handling of 
youths placed in one State by another 
State; the possible ameliorating role of 
recreation and the arts; and the extent 
to which youths receive disparate 
treatment because of their sex, includ¬ 
ing the ramifications of that. In addi¬ 
tion, the amendments encourage the 
Office to offer model State legislation 
implementing the mandates of the for¬ 
mula grant program. 

The following statement in the con¬ 
ference report highlights the integrat¬ 
ed structure of the Office, a structure 
designed to effect the purposes of the 
formula grant program: 

The conferees strongly reaffirm the origi¬ 
nal integrated approach comtemplated for 
the Office of Juvenile Justice and Delin¬ 
quency Prevention and each of its compo¬ 
nent parts, especially as regards its Insti¬ 
tute. which has helded to assure that the 
Office has avoided most of the disappoint¬ 
ing experiences of the Crime Control Act 
program (conference report, supra, p. 22). 

In signing the amendments, Presi¬ 
dent Jimmy Carter said, in part: 

One of the most serious problems that 
faces our country, of course, is that of ram¬ 
pant crime. And we know from experience 
and from examining the statistics that 
almost half of the crimes are committed by 
juveniles. We also realize that, unfortunate¬ 
ly, in our country there has been an absence 
of adequate distinction between those juve¬ 
niles who commit serious crimes • • • and 
those who commit crimes that are no threat 
to their neighbors, like being a runaway 
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child. In many communities of our country 
these two kinds of crime—one serious and 
one not very serious—are treated the same, 
and young people have been incarcerated 
for long periods of time who have commit¬ 
ted offenses that would not even be a crime 
at all if they were adults • • •. This act very 
wisely draws a sharp distinction between 
these two kinds of crime. It also encourages 
local administrators, States, and local gov¬ 
ernments to deinstitutionalize these young 
people who have not committed serious 
crimes (weekly compilation of Presidential 
Documents, October 10, 1977, volume 13, 
No. 41, pp. 1465-1466). 

To achieve this congressional and 
administrative priority, the 1977 
amendments strengthened the formu¬ 
la grant program. Recognizing this 
goal, the Office’s proven integrated 
approach and, unfortunately, the need 
for stability, knowledgeable Congress¬ 
men on the Senate Judiciary and the 
House Education and Labor Oversight 
Committees provided the following: 
•‘It is the strong intention of the con¬ 
ferees that the Office of Juvenile Jus¬ 
tice and Delinquency Prevention be re¬ 
tained with the Department of Jus¬ 
tice” (conference report, supra, p. 22). 

To help assure that Federal Govern¬ 
ment policy reflects the goals of the 
formula grant programs, the amend¬ 
ments require that the Federal Co¬ 
ordinating Council on Juvenile Justice 
and Delinquency Prevention review 
the programs and practices of Federal 
agencies, and report on Federal agen¬ 
cies using funds for purposes inconsist¬ 
ent with the formula grant goals of 
deinstitutionalization and the separa¬ 
tion of juvenile offenders from adults 
in the justice system. 

These amendments are among the corner¬ 
stone of the act and reflect the commitment 
of the committee to such priorities. It is im¬ 
portant to know whether the Federal Gov¬ 
ernment is engaging in practices or provid¬ 
ing funds for any programs or activities that 
are Inconsistent with this commitment (U.S. 
Senate Judiciary report, supra, p. 59). 

The Office and the Council, which is 
chaired by the Attorney General and 
vice chaired by the Administrator of 
the Office, will work diligently to 
assure that the Federal Government 
consistently furthers the formula 
grant priority of deinstitutionaliza¬ 
tion. That is vitally important, not 
solely for consistency, but to provide 
necessary resources. That topic will be 
the sole item on the Council’s agenda 
at its next meeting. 

Similarly, as a fiscal year 1979 prior¬ 
ity, the Office will implement fully a 
new section 341(b) of the act, which 
requires close coordination between 
the Office and programs within the 
Department of Health, Education, and 
Welfare—particularly those that ex¬ 
clusively assist status offenders (such 
as the runaway youth programs). Co¬ 
ordination with formula grant pro¬ 
grams that deinstitutionalize status of¬ 


fenders is essential in the realization 
of such programs. 

The 1977 amendments raise the 
minimum formula grant allocation 
from $200,000 to $225,000 for each 
State, and from $50,000 to $56,250 for 
the smaller territories. 

Beginning with fiscal year 1979, the 
minimum non-Federal matching share 
for planning and administration funds 
will be 50 percent cash, with the Fed¬ 
eral contribution to those activities 
limited to a maximum of 7.5 percent, 
rather than 15 percent, of a State’s 
formula grant. This should streamline 
the planning process while freeing 
more money in the next few years for 
the key objectives of the formula 
grant program: namely, compliance 
with section 223(a) (12) and (13). The 
amendments deleted the requirement 
for matching funds in formula grant 
programs; this eliminates the complex 
accounting for matching and buy-in 
funds. 

In addition of new resources and re¬ 
sponsibilities strengthened State advi¬ 
sory groups, established by the 1974 
act and advise and assist the State 
planning agency (SPA). The amend¬ 
ments provide that 5 percent of the 
minimum annual allotment of any 
State (l.e., $11,250) shall go to the ad¬ 
visory group. They also added further 
examples of private agencies represen¬ 
table in the State advisory groups, and 
they required that at least three of 
the youth members must have been or 
must currently be under the juvenile 
justice system’s jurisdiction. 

The amendments require: (1)A role 
for the advisory group in plan develop¬ 
ment as well as review; (2) that the ad¬ 
visory group may, upon request, advise 
the Governor and legislature on mat¬ 
ters related to its functions; and (3) 
that it shall have an opportunity to 
review juvenile justice and delinquen¬ 
cy prevention grant applications sub¬ 
mitted to the State planning agency. 
SPA’s have additional authority to in¬ 
volve the advisory group in monitoring 
compliance, and reviewing programs. 

The amendments also require that 
the chairperson and at least two other 
citizen members of the advisory group 
sit on the SPA supervisory board and, 
in addition, that any SPA executive 
committee include proportional repre¬ 
sentation of advisory group/SPA 
agency members. 

The amendments make programs of 
local private agencies eligible for 
direct award of formula grant funds. 
This modifies the previous require¬ 
ment that 66% percent of the formula 
grant award be passed through to 
units or to combinations of units of 
general local government. However, as 
a prerequisite, the private agency 
must have applied for and been denied 
funding by the appropriate local unit 
or combination of units prior to apply¬ 


ing to the SPA. On a related point, the 
Congress clarified the relationship of 
State planning agencies or local agen¬ 
cies to Office discretionary programs: 

• • • they have solely an advisory role and 
under no circumstances do the views of such 
agencies have a determinative effect. These 
sections were intended mainly to inform 
those agencies of special emphasis grants 
and contracts. (Senate report, supra, p. 62). 

In 1974, States receiving JJDP Act 
funds had to show that within 2 years 
after submission of the initial plan ju¬ 
veniles charged with or who have com¬ 
mitted offenses that would not be 
criminal for an adult, and such nonof¬ 
fenders as dependent or neglected 
children, were removed from juvenile 
detention and correctional facilities. 

For the deinstitutionalization of 
status offenders (section 223(a)(12)) f 
the amendments extended the period 
for compliance from 2 to 3 years and 
specified that a failure here shall end 
a State’s eligibility for funding. An ex¬ 
ception to this requires that the Ad¬ 
ministrator, with the concurrence of 
the Associate Administrator, find the 
State in substantial compliance (de¬ 
fined as 75 percent deinstitutionaliza¬ 
tion) and, through appropriate execu¬ 
tive or legislative action, unequivocally 
committed to full compliance within a 
reasonable time (not to exceed 2 addi¬ 
tional years). In addition, the amend¬ 
ments state that nonoffenders fall 
within the scope of the 
deinstitutionalization requirement, 
while both status offenders and nonof¬ 
fenders fall within the scope of section 
223(a)(13). That section requires the 
separation of criminals from delin¬ 
quent offenders in prisons. 

A new subpart (B) to section 
223(a)(12) requires an annual report to 
the Associate Administrator on the 
State's progress toward 

deinstitutionalization and a review of 
the State’s progress in insuring that 
status offenders and nonoffenders, if 
placed in facilities, are placed in the 
least restrictive appropriate alterna¬ 
tives. Those should be in reasonable 
proximity to the juvenile’s family and 
home community, and should provide 
appropriate services. Likewise, the 
amendments have the SPA submit its 
analysis and evaluation, including any 
modification and the survey of needs, 
to the Associate Administrator. Simi¬ 
larly. the Associate Administrator may 
prescribe additional terms and condi¬ 
tions to assure the effectiveness of as¬ 
sisted programs. 

The Amendments add a significant 
new section, providing for the confi¬ 
dentiality of program records in activi¬ 
ties supported by Juvenile Justice Act 
funds. This section restricts the disclo¬ 
sure of program records unless: (1) 
Otherwise authorized by law; (2) with 
the consent of the service recipient or 
legally-authorized representative; and 
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(3) as necessary for the functions the 
Act requires. LEAA's Guideline 
Manual, M 4100.IP, State Planning 
Agency Grants, revised in response to 
these amendments, was published in 
the Federal Register on March 24, 
1978. The Office invited interested 
persons to send comments to Mr. John 
M. Rector. Administrator. Office of 
Juvenile Justice and Delinquency Pre¬ 
vention, on or before April 25, 1978. 

The Office received 302 comments 
on the proposed guideline. The princi¬ 
pal objections concerned: (1) The roles 
and responsibilities of the Juvenile 
Justice Advisory Group; (2) the defini¬ 
tions of juvenile detention and correc¬ 
tional facilities; (3) advanced tech¬ 
niques; and (4) the continuation sup¬ 
port policy. After analysis of many di¬ 
verse views and suggestions, the Office 
of Juvenile Justice and Delinquency 
Prevention modified the guideline as 
follows: 

Juvenile Justice Advisory Group 

This part now excludes elected offi¬ 
cials, as of the effective date of the 
guideline, from chairing advisory 
groups. Such officials are considered 
full-time government employees. To 
avoid any breach in confidentiality. 
States may omit publishing the names 
of those youth members who were or 
are in the juvenile justice system’s ju¬ 
risdiction. The guideline now desig¬ 
nates those appointed prior to their 
26th birthday as youth members. 

Pass-Through Requirement 

The guideline now states that a pri¬ 
vate agency may receive funds directly 
in States lacking regional or local 
planning units, and in which the SPA 
distributes funds directly; that private 
agencies need not first apply to a unit 
of general local government or to a 
combination of units for funding. 

Deinstitutionalization of Status 
Offenders and Nonoffenders 

Now states should only describe 
their needs for technical assistance. 
OJJDP’s needs assessment process will 
produce the names of those agencies 
requiring assistance. The requirements 
for separation of juveniles and adults 
and monitoring of jails, detention fa¬ 
cilities and correctional facilities con¬ 
tain the same language on technical 
assistance needs. 

Monitoring of Jails, Detention Fa¬ 
cilities and Correctional Facili¬ 
ties 

The definition of a juvenile deten¬ 
tion or correctional facility is now less 
restrictive. It allows community-based 
facilities, or those with a bed capacity 
of 20 and less, to commingle status of¬ 
fenders, nonoffenders and delin¬ 
quents. 


It is OJJDP’s intention to add the 
following clause to criterion (c )2 in 
paragraph 52n which would prohibit 
the placement of status offenders and 
nonoffenders in large facilities: 

The use of non-community-based facilities 
over a bed capacity of 20. which serve status 
for monitoring purposes only through De¬ 
cember 31, 1980. States should begin elimi¬ 
nating such facilities to meet the January 1. 
1981. deadline. This portion of criterion (c) 
will not appear in guidelines for the 1981 
monitoring effort. 

The above clause will be published 
in the Federal Register for comment 
at a later date. 

LEAA’s' Office of General Counsel 
has advised OJJDP to make available 
information pertaining to the develop¬ 
ment of the definitions. A copy of this 
information entitled “Background In¬ 
formation on the Criteria and Compli¬ 
ance for Juvenile Detention and Cor¬ 
rectional Facilities,” dated August 9, 
1978, appears as appendix A to this 
Notice. 

Detailed Study of Needs and of the 
Use of Existing Programs 

States now must provide an assur¬ 
ance that they have conducted a de¬ 
tailed study of needs of the juvenile 
justice system. 

Advances Techniques 

States must now show that 75 per¬ 
cent of their JJDP Act funds go for 
advanced techniques, as described in 
the act. Additional language encour¬ 
ages States to place special emphasis 
on projects to: (1) deinstitutionalize 
juveniles; (2) separate juvenile and 
adult offenders; and (3) monitor com¬ 
pliance, in order for States to ensure 
timely compliance with sections 223(a) 
(12), (13) and (14) of the JJDP Act. 

Continuation Support 

States must now inform potential 
applicants of the minimum number of 
years projects may request and receive 
funding. States must also assure fund¬ 
ing for that period unless the funded 
project ends prematurely, for reasons 
given in the guideline. 

The revised guideline is much 
shorter than the original version and 
reduces the information SPAs must 
submit. The revised guideline contains 
only 20 subparagraphs; 2 require no 
response, 8 require merely an assur¬ 
ance, and 10 require a written re¬ 
sponse. This represents a major reduc¬ 
tion in the amount of information re¬ 
quired from the original version. 
These reductions highlight the act’s 
priorities and reduce redtape. The 
original guideline contained 26 subpar¬ 
agraphs, only one of which allowed a 
mere assurance, and four of which re¬ 
quired no response. Twenty-one sub- 
paragraphs required a written re¬ 
sponse! 


In addition to reducing the informa¬ 
tion requirements, paragraphs 51 and 
52 were shortend from 20 to 11 pages 
by: (1) eliminating act language; (2) in¬ 
serting references to the act require¬ 
ment, and (3) reducing required infor¬ 
mation. The guideline has been 
streamlined and rewritten. Bureau¬ 
cratic jargon has been converted into 
plain English. 

The final revision of LEAA State 
Planning Agency Grants Guideline 
Manual, M 4100.1F, January 18, 1977. 
Chapter 3, paragraphs 51 and 52 will 
apply to the preparation of fiscal year 
1979 and fiscal year 1980 plans, with 
possible future amendments. The 
guideline is as follows: 

51. Requirements for Juvenile Jus¬ 
tice Under the Crime Control Act 

a. Juvenile justice requirements of 
the Crime Control Act States not par¬ 
ticipating in the Juvenile Justice and 
Delinquency Prevention Act (herein 
referred to as the JJDP Act), should 
address the provisions for a compre¬ 
hensive program for juvenile justice, 
as required by the Omnibus Crime 
Control and Safe Streets Act. 

b. Maintenance of effort for juvenile 
justice. Pursuant to section 520(b) of 
the Crime Control Act of 1976 and sec¬ 
tion 261(b) of the JJDP Act, mainte¬ 
nance of effort is determined as fol¬ 
lows: 

(1) Individual level of State funding. 
To maintain a proportionate share of 
the statutory maintenance level, each 
State shall expend at least 19.15 per¬ 
cent of its total annual allocation of 
parts B, C and E block grant funds for 
juvenile justice and delinquency pre¬ 
vention-related programs and projects. 
Each State may, of course, expend 
more than the required minimum allo¬ 
cation. 

(2) The State shall assure that it has 
allocated a percentage of part B funds 
for juvenile justice planning and ad¬ 
ministration activities equal to the ag¬ 
gregate percentage of parts C and E 
funds allocated for juvenile justice 
programs and projects. 

(3) Plan requirement Along with 
their corresponding fund allocations, 
the State plan must identify parts C 
and E funded programs and projects 
related to juvenile justice and delin¬ 
quency prevention. 

(4) Juvenile justice reprograming. 
Prior OJJDP approval is necessary for 
any reprograming. 

52. Requirements for State Planning 
Agencies Participating in the Juve¬ 
nile Justice and Delinquency Pre¬ 
vention Act 

a. Applicability. This paragraph now 
contains all of the requirements for 
application and receipt of funds under 
the JJDP Act. The provisions of the 
comprehensive program for the im- 
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provement of juvenile justice, as re¬ 
quired by the Omnibus Crime Control 
and Safe Streets Act, and the provi¬ 
sions of the JJDP Act are to be ad¬ 
dressed jointly in a separate section of 
the comprehensive plan. The require¬ 
ment of a separate juvenile section 
emphasizes the distinctions between 
the juvenile justice system and the 
criminal justice system, as well as the 
importance Congress places on juve¬ 
nile justice. 

b. Plan review criteria, OJJDP has 
established the following programmat¬ 
ic areas as critical: Deinstitution- aliza- 
tion of status offenders and nonof¬ 
fenders: contact with incarcerated 
adults; monitoring of jails, detention 
facilities and correctional facilities; ad¬ 
vanced techniques; and juvenile justice 
advisory groups. Failure to address 
these programmatic areas shall result 
in disapproval of the juvenile justice 
formula section of the plan. Unless in¬ 
dicated, an assurance is sufficient for 
compliance, providing that no change 
has been made from the previous year. 
Otherwise, the State shall revise and 
resubmit its response. 

c. Plan supervision, administration 
and implementation. Pursuant to sec¬ 
tion 223(a) (1) and (2) of the JJDP 
Act, the State Planning Agency shall 
assure that it is the sole agency for 
plan administration and has the au¬ 
thority to carry out the mandate of 
the JJDP Act, even if an agency other 
than the SPA implements the formula 
grant. 

d. Planning and administration 
funds. Pursuant to section 222(c) of 
the JJDP Act. the State Planning 
Agency shall indicate on attachment A 
the amount of planning and adminis¬ 
tration funds allocated to the State 
and the amount that units or combina¬ 
tions of units of general local govern¬ 
ment will use. Such funds shall not 
exceed 7 Vz percent of the total JJDP 
award, and must be matched dollar for 
dollar in cash. 

e. Juvenile justice advisory group. 
Pursuant to section 223(a)(3) of the 
JJDP Act, the State planning agency 
shall: 

(1) Provide a list of all current advi¬ 
sory group members, indicating their 
respective dates of appointment and 
how each member meets the member¬ 
ship requirements specified in this sec¬ 
tion of the Act. Indicate those mem¬ 
bers appointed prior to their 26th 
birthday as youth members; full-time 
elected officials are considered to be 
government employees and may not be 
appointed to chair advisory groups as 
of the effective date of this guideline. 

(2) States shall assure that three 
youth members who have been or not 
under the jurisdiction of the juvenile 
justice system have been appointed to 
the advisory group. 


(3) Indicate the roles, responsibilities 
and activities of the advisory group 
concerning those duties listed in sec¬ 
tion 223(a)(3) of the Act. 

f. Advisory group allotment Pursu¬ 
ant to section 222(e) of the JJDP Act, 
the advisory group shall develop a 
plan for using five (5) percent mini¬ 
mum allotment which, upon review by 
the State, it shall submit as part of 
the comprehensive plan. The State 
shall indicate the total amount of 
funds allocated to the advisory group. 
For computing that allotment, use the 
following procedures: 

(1) Each State shall allocate a mini¬ 
mum of $11,250; the Virgin Islands, 
Guam, American Somoa, and the 
Trust Territories of the Pacific Islands 
shall allocate $2,812.50. Do not count 
these funds as part of the maximum 
IVi percent moneys set aside for plan¬ 
ning and administration. Calculate the 
latter on the total formula grant 
award. 

(2) Use funds allocated to the adviso¬ 
ry groups for such functions and re¬ 
sponsibilities as are consistent with 
section 223(a)(3) of the JJDP Act. 
Funds allocated to the advisory group 
shall not supplant any funds currently 
allocated to them. 

g. Consultation with and participa¬ 
tion of units of general local govern¬ 
ment Pursuant to sections 223(a) (4) 
and (6) of the JJDP Act, the State 
shall assure that: 

(1) The chief executive officer of 
such a unit has assigned responsibility 
for the 'preparation and administra¬ 
tion of its part of the State plan. 

(2) The State recognizes, consults 
with, and incorporates the needs of 
such units into the State plan. 

h. Participation of private agencies. 
Pursuant to section 223(a)(9) of the 
JJDP Act, the State shall assure that 
private agencies have been consulted 
and allowed to participate in the de¬ 
velopment and execution of the State 
plan. 

i. Passthrough requirement Pursu¬ 
ant to section 223(a)(5) of the JJDP 
Act, the State planning agency must 
specify the amount and percentage of 
funds to be passed through to units of 
general local government and to local 
private agencies. For purposes of this 
requirement, local private agency is 
defined as a private nonprofit agency 
or organization that provides program 
services within an identifiable unit or 
a combination of Units of general local 
government. 

(1) Inclusion and compilation of 
passthrough, (a) Formula grant funds 
that the State planning agency makes 
available to units of general local gov¬ 
ernment or combination of units may 
be included in the compilation of 
passthrough. This includes funds for 
planning and administration as well as 
for programs. 


(b) If a unit of general local govern¬ 
ment or a combination of units has 
denied funding to a private agency, 
yet that agency received formula 
grant funds for programs consistent 
with the State plan, then include 
those funds in the compilation of 
passthrough. In States lacking region¬ 
al or local planning units, and in 
which the State planning agency dis¬ 
tributes funds directly, a private 
agency need not first apply to a unit 
of general local government or to a 
combination of units for funding. 
Those funds can also be included in 
the compilation of passthrough. In ad¬ 
dition, if a unit of general local gov¬ 
ernment or a combination of units re¬ 
ceives passthrough funds from the 
State and, in turn, refuses to fund a 
project submitted by a private agency, 
the State can reduce the local alloca¬ 
tion if it funds the project. 

(2) Waiver of passthrough require¬ 
ments. Make ail requests for waivers 
to the Administrator of OJJDP; en¬ 
close a statement setting forth the fol¬ 
lowing: 

(a) The extent of State and local im¬ 
plementation of juvenile justice and 
delinquency prevention programs. 

(b) The extent of State and local fi¬ 
nancial responsibility for juvenile de¬ 
linquency programs. 

(c) The extent to which the State 
provides services or direct outlays for 
or on behalf of local governments (as 
distinct from statewide services). 

(d) The approval of the state plan¬ 
ning agency supervisory board. 

(e) Specific comments from local 
units of government expressing their 
position regarding the waiver. 

j. Rights of privacy for recipients of 
services. Pursuant to sections 
223(a)(16) and 229 of the JJDP Act, 
the State shall assure that they have 
established procedures to insure that 
programs funded under the JJDP Act 
shall not disclose program records con¬ 
taining the identity of individual juve¬ 
niles. Exceptions to this require: (1) 
Authorization by law; (2) the consent 
of either the juvenile or his legally au¬ 
thorized representative; or (3) justifi¬ 
cation that otherwise the functions of 
this title cannot be performed. Under 
no circumstances may public project 
reports or findings name actual juve¬ 
niles in the program. 

k. Equitable arrangements for em¬ 
ployees affected by assistance under 
this Act. Pursuant to section 223(a)(17) 
of the JJDP Act, the State must 
assure that it has established all terms 
and conditions for the protection of 
employees affected by the JJDP Act. 
Appendix 3 states these. 

l. Deinstitutionalization of status of¬ 
fenders and nonoffenders. Pursuant to 
section 223(a)(12) of the JJDP Act the 
State planning agency shall: 
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(1) Describe in detail its specific 
plan, procedure, and timetable for as¬ 
suring that within 3 years of its initial 
submission of an approved plan, juve¬ 
niles who are charged with or who 
have committed offenses that would 
not be criminal if committed by an 
adult, or such nonoffenders as depend¬ 
ent or neglected children, shall not be 
placed in juvenile detention or correc¬ 
tional facilities. 

(2) Describe the barriers, including 
financial, legislative, judicial, and ad¬ 
ministrative ones, the State faces in 
achieving full compliance with the 
provisions of this paragraph. All ac¬ 
counts shall include a description of 
the technical assistance needed to 
overcome these barriers. 

(3) Submit the report required under 
section 223(a)(12)(B) of the JJDP Act 
as part of the annual monitoring 
report required by paragraph 52n. 

m. Contact with incarcerated adults. 

(1) Pursuant to section 223(a)(13) of 
the JJDP Act the State planning 
agency shall: 

(a) Describe in detail its specific plan 
and procedure for assuring that juve¬ 
niles alleged to be or found to be delin¬ 
quent, status offenders, and nonof¬ 
fenders will be removed from any in¬ 
stitution in which they have regular 
contact with incarcerated adults, in¬ 
cluding inmate trustees. This prohibi¬ 
tion seeks as absolute a separation as 
possible and permits no more than 
haphazard or accidental contact be¬ 
tween juveniles and incarcerated 
adults. In addition, include a specific 
timetable for compliance and justify 
any deviation from a previously ap¬ 
proved timetable. 

(b) In those isolated instances where 
juvenile criminal-type offenders 
remain confined in adult facilities or 
facilities in which adults are confined, 
the State must set forth in detail the 
procedures for assuring no regular 
contact between such juveniles and 
adults for each jail, lockup and deten¬ 
tion and correctional facility. 

(c) Describe the barriers, including 
physical, judicial, fiscal, and legislative 
ones, which may hinder the removal 
and separation of alleged or adjudicat¬ 
ed juvenile delinquents, status offend¬ 
ers, and nonoffenders from incarcerat¬ 
ed adults in any particular jail, lockup, 
detention, or correctional facility. All 
such accounts shall include a descrip¬ 
tion of the technical assistance needed 
to overcome those barriers. 

(d) Assure that offenders are not re¬ 
classified administratively and trans¬ 
ferred to a correctional authority to 
avoid the intent of segregating adults 
and juveniles in correctional facilities. 
However, this does not prohibit or re¬ 
strict waiver of juveniles to criminal 
court for prosecution, according to 
State law. It does, however, preclude a 
State from administratively transfer¬ 


ring a juvenile offender to an adult 
correctional authority for placement 
with adult criminals either before or 
after a juvenile reaches the statutory 
age of majority. It also precludes a 
State from transferring adult offend¬ 
ers to a juvenile correctional authority 
for placement. 

(2) Implementation. Each State 
shall immediately plan and implement 
the requirement of this provision. 

n. Monitoring of jails, detention fa¬ 
cilities, and correctional facilities. (1) 
Pursuant to section 223(a)(14) of the 
JJDP Act, the State planning agency 
shall: 

(a) Indicate how it will annually 
identify and survey all public and pri¬ 
vate juvenile detention and correction¬ 
al facilities and facilities usable for the 
detention and confinement of juvenile 
offenders and adult criminal offend¬ 
ers. 

(b) Provide a plan for an annual 
onsite inspection of all such facilities 
identified in paragraph 52n(l)(a). 
Such plan shall include the procedure 
for reporting and investigating compli¬ 
ance complaints in accordance with 
sections 223(a) (12) and (13). 

(c) Include a description of the tech¬ 
nical assistance needed to implement 
fully the provisions of paragraph 52n. 

(2) For the purpose of monitoring , a 
juvenile detention or correctional fa¬ 
cility is: 

(a) Any secure public or private fa¬ 
cility used for the lawful custody of 
accused or adjudicated juvenile offend¬ 
ers or nonoffenders; or 

(b) Any public or private facility, 
secure or nonsecure, which is also used 
for the lawful custody of accused or 
convicted adult criminal offenders; or 

(c) Any nonsecure public or private 
facility that has a bed capacity for 
more than 20 accused or adjudicated 
juvenile offenders or nonoffenders 
unless: 

1. The facility is community based 
and has a bed capacity of 40 or less; or 

2. The facility is used exclusively for 
the lawful custody of status offenders 
or nonoffenders. 

For definitions of italicized terms, 
see appendix I, paragraph 4 (a) 
through (n). 

(3) Reporting requirement The 
State shall report annually to the Ad¬ 
ministrator of OJJDP on the results 
of monitoring for both section 223(a) 
(12) and (13) of the JJDP Act. Submit 
three copies of the report to the Ad¬ 
ministrator of OJJDP no later than 
December 31 of each year. 

(a) To demonstrate the extent of 
compliance with section 223(a)(12)(A) 
of the JJDP Act. the report must at 
least include the following informa¬ 
tion for both the baseline and the cur¬ 
rent reporting periods. 

1. Dates of baseline and current re¬ 
porting period. 


2. Total number of public and pri¬ 
vate juvenile detention and correction¬ 
al facilities and the number inspected 
onsite. 

3. Total number of accused status of¬ 
fenders and nonoffenders held in any 
juvenile detention or correctional fa¬ 
cility as defined in paragraph 52n(2) 
for longer than 24 hours. 

4. Total number of adjudicated 
status offenders and nonoffenders 
held in any juvenile detention or cor¬ 
rectional facility as defined in para¬ 
graph 52n(2). 

(b) To demonstrate compliance with 
section 223(a)(12)(B) of the JJDP Act. 
the report must include the total 
number of accused and adjudicated 
status offenders and nonoffenders 
placed in facilities that are (a) not 
near their home community: (b) not 
the least restrictive appropriate alter¬ 
native; and (c) not community based. 

(4) Compliance. A State must dem¬ 
onstrate compliance with section 
223(a) (12)(A) and (13) of the act. 
Should a State fail to demonstrate 
substantial compliance with section 
223(a)(12)(A) by the end of the 3-year 
timeframe, eligibility for formula 
grant funding shall terminate. 

o. Detailed study of needs and utili¬ 
zation of existing programs. Pursuant 
to section 223(a) (8) and (9) of the 
JJDP Act, the State planning agency 
shall assure that it has conducted a 
detailed study of the juvenile justice 
system. This study shall include: An 
analysis both of the juvenile crime for 
part I offenses and of the status of¬ 
fenses and nonoffenses, such as depen¬ 
dency and neglect; a listing and analy¬ 
sis of problems confronting the juve¬ 
nile justice system; and a description 
of the existing juvenile justice system. 
These requirements correspond to the 
process described in paragraphs 34-37 
and 39 of M 4100. IF. The result shall 
be a series of problem statements, 
listed in order of priority, that reflects 
an analysis of the data, the monitor¬ 
ing reports and requirements of the 
JJDP Act. This list shall be the basis 
for developing the annual action pro¬ 
gram. which shall follow the format 
described in paragraph 42 of M 
4100. IF. 

(c) To demonstrate the progress and 
extent of compliance with section 
223(a)(13) of the JJDP Act, the report 
must at least include the following in¬ 
formation for both the base line and 
the current reporting periods. 

1. Designated date for achieving full 
compliance. 

2. The total number of facilities that 
can be used for the secure detention 
and confinement of both juvenile of¬ 
fenders and adult criminal offenders. 

3. Both the total number of facilities 
used for the secure detention and con¬ 
finement of both juvenile offenders 
and adult criminal offenders during 
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the past 12 months and the number 
inspected onsite. 

4. The total number of facilities used 
for secure detention and confinement 
of both juvenile offenders and adult 
criminal offenders and which did not 
provide adequate separation. 

5. The total number of juvenile of¬ 
fenders and non-offenders not ade¬ 
quately separated in facilities used for 
the secure detention and confinement 
of both Juveniles and adults. 

p. Equitable distribution of juvenile 
justice funds and assistance to disad - 
vataged youth. Pursuant to section 
223(a) (7) and (15) of the JJDP Act, 
the State planning agency shall assure 
that: 

(1) The State will ahdere to proce¬ 
dures for the equitable distribution of 
JJDP Act formula grant money. 

(2) The detailed study of needs ana¬ 
lyzes the needs of disadvataged youth 
and that assistance will be available 
equitably. All subgrantees and con¬ 
tractors shall comply with general 
grant conditions and assurances re¬ 
garding nondiscrimination. See appen¬ 
dix 4. 

(3) It has developed and adheres to 
procedures for filing and considering 
grievances arising under this section. 

q. Advanced techniques. Pursuant to 
section 223(a)<10) of the JJDP Act, 
the State planning agency shall: 

(1) Demonstrate clearly in its plan 
that at least 75 percent of the JJDP 
funds support advanced techniques as 
enumerated in this section of the act. 

In order to ensure timely compliance 
with sections 223(a) (12), (13), and (14) 
of the JJDP Act, States should place 
special emphasis on projects which are 
designed to deinstitutionalize juve¬ 
niles, separate juvenile and adult of¬ 
fenders, and monitor compliance. 

r. Analytical and training capacity. 
Pursuant to section 223(a) (11) and 
(20) of the JJDP Act. the State plan¬ 
ning agency shall provide an assurance 
that it will conduct research, training 
and evaluation activities. 

s. Continuation support. Pursuant 
to section 228(a) of the JJDP Act. the 
State planning agency shall: 

(1) Indicate the minimum duration 
of each JJDP program described in its 
plan. 

(2) Indicate the minimum number of 
years that funding may be requested 
and received for projects in each pro¬ 
gram. 

(3) Assure that each funded project 
shall receive funding for the minimum 
number of years, unless prematurely 
ended due to: 

(a) A substantial decrease in Federal 
funding to a State under the JJDP 
Act; or 

(b) An applicant’s failure to comply 
with the terms and conditions of the 
award; or 


(c) An applicant's failure to receive a 
satisfactory yearly evaluation. Here 
"satisfactory yearly evaluation” refers 
to those activities defined as "monitor¬ 
ing” in paragraph 19 of M 4100. IF. 

• (4) The State must assure that po¬ 
tential applicants know the informa¬ 
tion submitted under 52s (1) and (2) 
when programs are announced. 

t. Other terms and conditions. Pur¬ 
suant to section 223(a)(21) of the 
JJDP Act, States shall provide a list of 
all juvenile projects funded under the 
prior year’s approval plan. This in¬ 
cludes projects funded with JJDP 
funds as well as crime control mainte¬ 
nance of effort funds. This list shall 
include the project title, location, ad¬ 
dress, level and source of funding. 

Appendix 1: Definitions Relating to Para¬ 
graph 52. Requirements for Participa¬ 
tion in Funding Under the Juvenile Jus¬ 
tice and Delinquency Prevention Act of 
1974. 

(a) Juvenile offender.— An individual sub¬ 
ject to the exercise of juvenile court juris¬ 
diction for purposes of adjudication and 
treatment based on age and offense limita¬ 
tions as defined by State law. 

(b) Criminal-type offender.—A juvenile 
who has been charged with or adjudicated 
for conduct which would, under the law of 
the jurisdiction in which the offense was 
committed, be a crime if committed by an 
adult. 

(c) Status offender.—A Juvenile who has 
been charged with or adjudicated for con¬ 
duct which would not, under the law of the 
jurisdiction In which the offense was com¬ 
mitted, be a crime if committed by an adult. 

(d) Nonoffender.—A juvenile who is sub¬ 
ject to the jurisdiction of the juvenile court, 
usually under abuse, dependency, or neglect 
statutes for reasons other than legally pro¬ 
hibited conduct of the juvenile. 

(e) Accused juvenile offender.—A juvenile 
with respect to whom a petition has been 
filed in the juvenile court alleging that such 
juvenile is a criminal-type offender or is a 
status offender and no final adjudication 
has been made by the Juvenile court. 

(f) Adjudicated juvenile offender—A juve¬ 
nile with respect to whom the juvenile court 
has determined that such juvenile is a crimi¬ 
nal-type offender or is a status offender, 

(g) Facility.—A place, an institution, a 
building or part thereof, set of buildings or 
an area whether or not enclosing a building 
or set of buildings which is used for the 
lawful custody and treatment of juveniles 
and may be owned and/or operated by 
public or private agencies. 

(h) Facility, secure.— One which is de¬ 
signed and operated so as to Insure that all 
entrances and exits from such facility, 
whether or not the person being detained 
has freedom of movement within the perim¬ 
eters of the facility or which relies on 
locked rooms and buildings, fences, or phys¬ 
ical restraint in order to control behavior of 
its residents. 

(i) Facility. nonsecure.—A facility not 
characterized by the use of physically re¬ 
stricting construction, hardware and proce¬ 
dures and which provide its residents access 
to the surrounding community with mini¬ 
mal supervision. 

(J) Community-based.—Facility, program, 
or service means a small, open group home 


or other suitable place located near the ju¬ 
venile’s home or family, and programs of 
community supervision and service which 
maintain community and consumer partici¬ 
pation in the planning, operation, and eval¬ 
uation of their programs which may in¬ 
clude. but are not limited to. medical, educa¬ 
tional. vocational, social, and psychological 
guidance, training, counseling, alcoholism 
treatment, drug treatment, and other reha¬ 
bilitative services. This definition is from 
section 103(1) of the JJDP Act. For pur¬ 
poses of clarification the following is being 
provided: 

(1) Small Bed capacity of 40 or less. 

(2) Near: In reasonable proximity of the 
juvenile's family and home community 
which allows a child to maintain family and 
community contact. 

(3) Consumer participation: Facility 
policy and practice facilitates the involve¬ 
ment of program participants in planning, 
problem solving, and decision making relat¬ 
ed to the program as it affects them. 

(4) Community participation: Facility 
policy and practice facilitates the involve¬ 
ment of citizens as volunteers, advisors, or 
direct service providers; and provide for op¬ 
portunities for communication with neigh¬ 
borhood and other community groups. 

<k) Lawful custody.—The exercise of care, 
supervision and control over a juvenile of¬ 
fender or nonoffender pursuant to the pro¬ 
visions of the law or of a Judicial order or 
decree. 

(l) Exclusively.—As used to describe the 
population of a facility, the term "exclusive- 
ly” means that the facility is used only for a 
specifically described category of juvenile to 
the exclusion of all other types of juveniles. 

(m) Criminal offender.— An individual, 
adult or juvenile, who has been charged 
with or convicted of a criminal offense in a 
court exercising criminal jurisdiction. 

(n) Bed capacity.— The maximum popula¬ 
tion which has been set for day to day popu¬ 
lation and. typically, is the result of admin¬ 
istrative policy, licensing or life safety in¬ 
spection, court order, or legislative restric¬ 
tion. (Approved) James M. H. Gregg (July 
21. 1978). 

John M. Rector, 
Administrator , Office of Juve¬ 
nile Justice and Delinquency 
Preverition. 

Appendix A 

supplemental material: background infor¬ 
mation ON THE CRITERIA AND COMPLIANCE 
FOR JUVENILE DETENTION AND CORRECTIONAL 
FACILITIES 

August 9,1978. 

The LEAA State Planning Agency grants 
guideline, M 4100. IF. January 18, 1977, in 
addressing the requirements of section 
223(a) (12) through (14) of the JJDP Act of 
1974. distinguished shelter facilities from Ju¬ 
venile detention or correctional facilities on 
the basis of a secure/non-secure dichotomy. 
There was confusion and uncertainty on the 
part of the states with regard to this guide¬ 
line and many requested additional guid¬ 
ance from the Office of Juvenile Justice and 
Delinquency Prevention. 

A review of the legislative history of the 
JJDP Act provided insight Into the congres¬ 
sional concern that status offenders were 
being treated or placed in detention and cor¬ 
rectional facilities with delinquents and 
criminal offenders. The Juvenile Justice 
Amendments of 1977 clarified that non-of- 
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fenders such as dependent and neglected 
children are also within the scope of the 
deinstitutionalization requirement and that 
both status offenders and non-offenders are 
within the scope of section 223(a)(13). The 
1977 amendments also contain a new sub- 
part (B) to section 223(a)(12) that requires 
states to report annually on their progress 
toward deinstitutionalization and to submit 
a review of their progress in meeting the 
goal of assuring that status offenders and 
non-offenders, if placed in facilities, are 
placed in the least restrictive alternative ap¬ 
propriate to the needs of that Juvenile. The 
comments throughout both the legislative 
history and the JJDP Act of 1974, as 
amended, make it clear that status offend¬ 
ers and non-offenders are not to be treated 
or incarcerated like delinquents, as is the 
practice in many states. 

The statute and legislative history did not 
define congressional Intent with regard to 
the terms "'juvenile detention or correction¬ 
al facility” and “shelter facility” as used in 
section 223(a)(12). A study team, composed 
of OJJDP and Office of General Counsel 
staff, attempted to relate these terms to ex¬ 
isting state definitions and recommended 
that OJJDP should use its rulemaking au¬ 
thority to promulgate definitions that 
would distinguish between these types of fa¬ 
cilities. The distinctions were based on pop¬ 
ulation. size, security, ownership and oper¬ 
ations. nature of referral, staff require¬ 
ments. services offered, admission and re¬ 
lease policies, funding, length and stay, etc. 
OJJDP carefully reviewed the study team’s 
recommendations and determined that it 
should provide a method which would allow 
any facility for juveniles to be characterized 
by some form of objective criteria that 
would enable both the states and the Feder¬ 
al Government to determine if a facility is a 
juvenile detention, correctional, or shelter 
facility where status offenders could be 
placed, if such placement was consistent 
with state law. These criteria were issued in 
M 4100.IF, Change 1. May 20. 1977. 

The discriminating criteria selected were 
security, population composition, size and 
whether or not the facility is community- 
based. M 4100.1F, Change 1, paragraph 
52k(2) identified four criteria to be used to 
determine if a facility was a juvenile deten¬ 
tion or correctional facility. 

1. Any secure public or private facility 
used for the lawful custody of accused or 
adjudicated Juvenile offenders; or 

2. Any public or private facility used pri¬ 
marily (more than 50 percent of the facili¬ 
ty’s population during any consecutive 30- 
day period) for the lawful custody of ac¬ 
cused or adjudicated criminal-type offend¬ 
ers even if the facility is non-secure; or 

3. Any public or private facility that has 
the bed capacity to house 20 or more ac¬ 
cused or adjudicated juvenile offenders or 
non-offenders, even if the facility is non- 
secure, unless used exclusively for the 
lawful custody of status offenders or non-of¬ 
fenders. or is community-based; or 

4. Any public or private facility, secure or 
non-secure, which is also used for the lawful 
custody of accused or convicted criminal of¬ 
fenders. 

In order to clarify the components of the 
definition relating to commingling, size, and 
location, a list of options regarding where 
status offenders may be placed was pro¬ 
vided. These options assumed that no non¬ 
offenders or status offenders will be com¬ 


mingled with accused or adjudicated crimi¬ 
nal offenders and were as follows: 

1. Status offenders may be placed in non- 
secure facilities under 20 beds with criminal- 
type offenders; however, the percentage of 
criminal-type offenders may not exceed 50 
Percent of the population during any con¬ 
secutive 30-day period. 

2. Status offenders may be placed in non- 
secure facilities of 20 beds or more if the fa¬ 
cility is used exclusively for the care of 
status offenders or non-offenders. 

3. Status offenders may be placed in non- 
secure facilities of 20 or more beds with 
criminal-type offenders if the ratio of crimi¬ 
nal-type offenders does not exceed 50 per¬ 
cent of the population and the facility is 
community-based. 

Although the above changes went 
through LEAA’s clearance process prior to 
the promulgation of M 4100. IF, Change 1, 
many state, local, and private agencies 
failed to fully comprehend the impact and 
thus did not provide specific comments until 
after the official issuance. Thus, the com¬ 
ments and concerns which were presented 
to OJJDP after the guidelines were promul¬ 
gated led to OJJDP’s decision to formally 
reissue the criteria in another attempt to re¬ 
ceive specific comments and recommenda¬ 
tions. This time the guideline was published 
in the Federal Register as well as being 
processed according to LEAA’s clearance 
procedures. 

Review and Analysis of Clerance Com¬ 
ments and Recommendations. OJJDP re¬ 
ceived 301 comments regarding M 4100. IF. 
Change 3 (State planning agency grants); 
248 were related to the definition of a cor¬ 
rectional response on the criteria. The ex¬ 
ceptions were the District of Columbia, 
Florida, Mississippi. Missouri, Nevada, Utah. 
Wyoming, American Samoa, Guam. Trust 
Territories, and the Virgin Islands. Most 
states submitted only one or two responses; 
however, numerous responses were submit¬ 
ted from other states (i.e.. New York, Cali¬ 
fornia, and Pennsylvania). Although an 
overwhelming number of the comments 
were negative, there were several (mainly 
from Pennsylvania) that fully supported 
the definitions. 

All comments and recommendations sub¬ 
mitted to OJJDP in response to the clear¬ 
ance process of M 4100. If, Change 3, were 
reviewed and analyzed. The first step in¬ 
volved reviewing approximately 175 re¬ 
sponses, which included all those submitted 
by April 25, 1978. Of the 175 comments. 42 
provided specific recommendations as to 
how the criteria should be changed. These 
42 recommendations proposed 9 different 
criteria. After each recommended modifica¬ 
tion was identified and grouped, a compari¬ 
son was made between the 9 proposed crite¬ 
ria and the current criteria. The nature of 
the coding allowed comparison of 5 of the 9 
criteria. This coding and analysis was the 
basis for OJJDP’s discussions relative to the 
development of viable, alternative criteria. 

The second step under this task involved 
review of each of the comments received, 
whether from internal clearance, external 
clearance or the Federal Register, to ascer¬ 
tain whether or not they mentioned the cri¬ 
teria. Every response that referred to the 
criteria was analyzed and recorded. The 
analysis was based upon the comments each 
person/agency made on the following fac¬ 
tors: size, security, commingling, communi¬ 
ty-based, public/private ownership, general 


comments, and positive or negative com¬ 
ments. 

A majority of the comments received were 
either general in content or related to com¬ 
mingling. Security and public/private own¬ 
ership were the least mentioned factors. 
OJJDP*s review and analysis of the com¬ 
ments and recommendations received on the 
criteria through the 1978 clearance process 
was the primary determinant of whether 
the May 20. 1977, criteria should be 

changed. In addition. OJJDP considered rel¬ 
evant research, theory, standards and prac¬ 
tices so that the most appropriate, viable 
criteria for classifying juvenile detention 
and correctional facilities would be adopted 
by OJJDP. It was the Office’s decision to 
take all the previous work and analyze it to 
determine if a change was necessary. 

As a result of this effort, the criteria were 
changed as follows and have been incorpo¬ 
rated into M 4100. IF, Change 3, paragraph 
52n(2). 

For the purpose of monitoring, a juvenile 
detention or correctional facility is: 

(a) Any secure public or private facility 
used for the lawful custody of accused or 
adjudicated juvenile offenders or non-of¬ 
fenders; or 

(b) Any public or private facility, secure or 
non-secure, which is also used for the lawful 
custody of accused or convicted adult crimi¬ 
nal offenders; or 

(c) Any non-secure public or private facili¬ 
ty that has a bed capacity for more than 20 
accused or adjudicated juvenile offenders or 
non-offenders unless: 

1 The facility is community-based and has 
a bed capacity of 40 or less; or 

2 The facility is used Exclusively for the 
lawful custody of status offenders or non-of¬ 
fenders. . 

Definition of underlined terms appear in 
M 4100.IF. Change 3, Appendix I. and defi¬ 
nitions are as follows: 

(a) Juvenile offender.— An individual sub¬ 
ject to the exercise of juvenile court Juris¬ 
diction for purposes of adjudication and 
treatment based on age and offense limita¬ 
tions as defined by state law. 

(b) Criminal-type offender.—A juvenile 
who has been charged with or adjudicated 
for conduct which would, under the law of 
the Jurisdiction in which the offense was 
committed, be a crime if committed by an 
adult. 

(c) Status offender.—A juvenile who has 
been charged with or adjudicated for con¬ 
duct which would not, under the law of the 
Jurisdiction in which the offense w r as com¬ 
mitted, be a crime if committed by an adult. 

(d) Non-offender.—A juvenile who is sub¬ 
ject to the jurisdiction of the Juvenile court, 
usually under abuse, dependency, or neglect 
statutes for reasons other than legally pro¬ 
hibited conduct of the juvenile. 

(e) Accused juvenile offender.—A juvenile 
with respect to whom a petition has been 
filed in the Juvenile court alleging that such 
juvenile is a criminal-type offender or is a 
status offender and no final adjudication 
has been made by the Juvenile court. 

(f) Adjudicated juvenile offender.—A juve¬ 
nile with respect to whom the juvenile court 
has determined that such juvenile is a crimi¬ 
nal-type offender or is a status offender. 

(g) Facility.—A place, an Institution, a 
building or part thereof, set of buildings or 
an area whether or not enclosing a building 
or set of buildings which is used for the 
lawful custody and treatment of juveniles 
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and may be owned and/or operated by 
public or private agencies. 

(h) Facility, secure.— One which is de¬ 
signed and operated so as to insure that all 
entrances and exits from such facility are 
under the exclusive control of the staff of 
such facility, whether or nor the person 
being detained has freedom of movement 
within the perimeters of the facility or 
which relies on locked rooms and buildings, 
fences, or physical restraint in order to con¬ 
trol behavior of its residents. 

<i) Facility, non-secure.— A facility not 
characterized by the use of physically re¬ 
stricting construction, hardware and proce¬ 
dures and which provides its residents 
access to the surrounding community with 
minimal supervision. 

(J) Community-based.— Facility, program 
or service means a small open group home 
or other suitable place located near the ju¬ 
venile's home or family, and programs of 
community supervision and service which 
maintain community and consumer partici¬ 
pation in the planning, operation and evalu¬ 
ation of their programs which include, but 
are not limited to, medical, educational, vo¬ 
cational, social and psychological guidance, 
training, counseling, alcoholism treatment, 
drug treatment, and other rehabilitative 
services. 

This definition is from section 103(1) of 
the JJDP Act. For purposes of clarification 
the following is being provided: 

1. SmaZZ.—Bed capacity of 40 or less. 

2. Near.— In reasonable proximity to the 
juvenile’s family and home community 
which allows a child to maintain family and 
community contact. 

3. Consumer participation.— Facility 
policy and practice facilitates the involve¬ 
ment of program participants in planning, 
problem solving and decision making related 
to the program as it affects them. 

4. Community participation.— Facility 
policy and practice facilitates the involve¬ 
ment of citizens as volunteers, or direct 
service providers and provides for opportu¬ 
nities for communication with neighbor¬ 
hood and other community groups. 

<k) Lawful custody.— The exercise of care, 
supervision and control over a juvenile of¬ 
fender or non-offender pursuant to the pro¬ 
visions of the law or of a Judicial order or 
decree. 

(l) Exclusively.—As used to describe the 
population of a facility, the term "exclusive¬ 
ly” means that the facility is used only for a 
specifically described category of juvenile to 
the exclusion of all other types of juveniles. 

(m) Criminal Offender.— An individual, 
adult or juvenile who has been charged with 
or convicted of a criminal offense in a court 
exercising criminal Jurisdiction. 

(n) Bed-capacity.— The maximum popula¬ 
tion which has been set for day to day popu¬ 
lation and. typically, is the result of admin¬ 
istrative policy, licensing or life safety in¬ 
spection, court order, or legislative restric¬ 
tion. 

The following is a discussion of the 
changes made, the rationale for such 
changes, and the justification for the crite¬ 
ria. 

1. Criterion (a) is unchanged except for 
adding the term "non-offenders” to the end 
of the criterion. This change is consistent 
with the 1977 amendments to section 
223(a)(12)(A) of the JJDP Act. It was added 
as a safety measure to insure no secure fa¬ 
cilities can be used to hold exclusively non¬ 


offenders. It was merely added for clarifica¬ 
tion and does not change an OJJDP policy. 

The prohibition against placing status of¬ 
fenders and non-offenders in secure facili¬ 
ties is in keeping w T ith the report of the ad¬ 
visory committee which recommends that 
status offenders not be placed in secure fa¬ 
cilities. training schools, camps, and 
ranches. Cohen and Rutherford provide 
that: r 

A secure facility is one that is used exclu¬ 
sively for juveniles who have been adjudi¬ 
cated as delinquents. (Standard 7.1) 

The difficulty with any definition that 
prohibits placement of status offenders in 
secure facilities lies in determining what 
program and architectural features make a 
facility secure. Discussions between OJJDP 
staff and knowledgeable people in the field 
resulted in the definition of security being 
related to the overall operation of the facili¬ 
ty. Where the operation Involves exit from 
the facility only upon approval of staff, use 
of locked outer doors, manned checkout 
points, etc., the facility is considered secure. 
If exit points are open but residents are au¬ 
thoritatively prohibited from leaving at an¬ 
ytime without approval, it would be a secure 
facility. 

This definition was not intended to pro¬ 
hibit the existence within the facility of a 
small room for the protection of individual 
residents from themselves or others, or the 
adoption of regulations establishing reason¬ 
able hours for residents to come and go 
from the facility. OJJDP recognized the 
need for a balance between allowing resi¬ 
dents free access to the community and pro¬ 
viding facility administrators with sufficient 
authority to maintain order, limit unreason¬ 
able actions on the part of residents, and 
insure that children placed in their care do 
not come and go at all hours of the day and 
night or absent themselves at will for days 
at a time. 

Experts advising OJJDP recommend that 
security rooms be used only in an emergen¬ 
cy situation, and not writhout court approv¬ 
al. The OJJDP definition does not include 
this requirement. However, the limited use 
of security in individual emergency cases 
will have to be monitored to insure it is not 
used in excess. 

2. The commingling provision w T hich exist¬ 
ed within M 4100.1F. Change 1, criterion (b) 
was deleted. Neither definitive research nor 
clear statutory support exists to retain this 
as a mandatory provision. However, it is 
OJJDP*s position that commingling of 
status offenders and non-offenders writh 
criminal-type offenders should be limited to 
the maximum extent possible. OJJDP dis¬ 
courages the commingling of status offend¬ 
ers/non-offenders with criminal-type of¬ 
fenders on the belief that such mixing vio¬ 
lates the due process rights of those persons 
w’ho have not been charged with or convict¬ 
ed of a criminal offense. 

The Office was aware that such a provi¬ 
sion may have required the development of 
a dual service system and would be burden¬ 
some for communities that could afford 
only a limited number of non-secure alter¬ 
natives. Thus, the Office modified its stance 
to-allow commingling on a limited basis, as 
long as the status offender and non-offend¬ 
er population is never outnumbered by the 
criminal-type offender population. This 
modification was reflected in the criteria 
issued in May 1977. 

The rationale for a ratio was that the 
community often labels a program and its 


residents by the type of youth that com¬ 
prise the majority of the resident popula¬ 
tion. Conceiveably, those juveniles who were 
not criminal-type offenders might be un¬ 
justly labeled as delinquents or criminals 
and be treated as such. However, research 
on the impact of negative labeling on the 
treatment and behavior of Juveniles in such 
a setting does not provide a sufficient basis 
for a national policy which imposes strict 
limits on commingling in non-secure facili¬ 
ties. Other studies which examined the 
"schools of crime” or contagion theory of 
delinquency did not directly address the 
Impact of delinquent (criminal-type) Juve¬ 
niles on non-criminal-type youth, particular¬ 
ly in a non-secure setting. In the absence of 
definitive research results which demon¬ 
strate the negative impact of commingling 
on status offenders and non-offenders, the 
lack of clear support for the commingling 
provision in the legislation, and difficulty in 
inplementing this provision. OJJDP decided 
to eliminate this component of the criteria. 

3. The term "adult” was added in criterion 
(b) to read ”• • • convicted adult criminal 
offenders.” This was added for clarification 
and is consistent with the original prohibi¬ 
tion against placing status offenders and 
nonoffenders with criminal offenders. 

This component of the criteria is in keep¬ 
ing with recent juvenile justice standards, 
including The Report of the Advisory Com¬ 
mittee to the Administrator on Standards 
for Administration of Juvenile Justice, 
which was transmitted to the President and 
the Congress in March 1977 (Standard 3.11, 
limiting jurisdiction over matters relating to 
juveniles before the Family Court); Fred 
Cohen and Andrew Rutherford. Proposed 
Standards Relating to Correctional Admin¬ 
istration (Standard 2.2(a). IJA/ABA. Draft. 
May 1966); Task Force to Develop Stand¬ 
ards and Goals for Juvenile Justice and De¬ 
linquency Prevention Standard Introduc¬ 
tion. Chapter 19, pages 11-12, 23.3 (July 
1966). 

There is little disagreement that status of¬ 
fenders and non-offenders should not be 
mixed with adult criminal offenders. Such 
placement should be and is prohibited by 
section 223(a)(13) of the JJDP Act which 
states that juveniles alleged to be or found 
to be delinquent, status offenders and non- 
offenders, shall not be detained or confined 
in any institution in which they have regu¬ 
lar contact with adult persons incarcerated 
because they have been convicted of a crime 
or are awaiting trial on criminal charges. To 
define a shelter facility in such a way as to 
permit contact between status and adult 
criminal offenders would constitute a fail¬ 
ure to carry out mandates of section 
223(a)(12) and (13). 

4. Criterion (c) was clarified as to size limi¬ 
tation l}y changing • * twenty or more 
• • •" to "• • • more than twenty • • 
thus, 20 is the cutoff point, not 19. Also in¬ 
corporated into the criteria is the clarifica¬ 
tion of the word "small,” as contained in the 
legislative definition of community-based. 
This clarification also appears in Appendix 
1 of M 4100.IF, change 3. Since OJJDP has 
given States latitude by classifying commu¬ 
nity-based facilities with a maximum bed ca¬ 
pacity of 40 as “small,” we incorporated this 
into the criterion dealing writh community- 
based characteristics. 

As the following discussion indicates. 
OJJDP has documentation w'hich promoted 
the establishment of 20 or less as the ideal 
size of a facility for the placement of youth; 
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OJJDP also recognizes the Impractlcality of 
an absolute restriction on the size of 20. The 
maximum bed capacity of 40 was chosen as 
a realistic compromise which allows a cer¬ 
tain degree of latitude for facilities over 20, 
based on specific community-based pro¬ 
grammatic features. It prevents large “insti¬ 
tutions" from evading classification as Juve¬ 
nile detention or correctional facilities on 
the basis of being “community-based," yet 
allows flexibility for facilities between the 
size of 21 and 40. 

OJJDP’s search of the recent literature 
found it to be replete with documentation 
of both the practicality and effectiveness of 
limiting the capacity of juvenile residential 
facilities. In particular, national legislation 
and leading authoritative bodies In the field 
of juvenile justice and delinquency preven¬ 
tion point to a level of 20 residents or less as 
being optimal in terms of cost efficiency and 
program effectiveness. 

There exists a general consensus that a 
residential facility reaches a point of accept¬ 
able cost efficiency in terms of staffing and 
operation at 15 to 20 residents. For example, 
the National Council on Crime and Delin¬ 
quency states that a capacity from 15 to 20 
boys and girls is the smallest unit practical 
for satisfactory staff and program (Regional 
Detention for Juvenile and Family Courts, 
NCCD, 1970). 

The 1974 Juvenile Justice and Delinquen¬ 
cy Prevention Act is clear in its intent to 
limit new construction and renovation to 
community-based facilities for less than 20 
persons. While this language is specifically 
directed to the use of funds under the Act, 
it nonetheless underscores the desire of 
Congress to discourage the development of 
juvenile residential facilities over a capacity 
of 20 residents. Further, the use of the 
number 20 indicates the intent of the Act to 
be specific rather than leave the interpreta¬ 
tion of a more vague word such as "small" 
to administrative discretion. The repeated 
use of a capacity of 20 throughout the Act 
adds strength to this intent. 

Another major inducement to a capacity 
of 20 residents in the definition of juvenile 
residential facilities t is the overwhelming 
support by leading authoritative bodies in 
the area of juvenile justice and delinquency 
prevention. For instance, the National 
Council on Crime and Delinquency supports 
Juvenile residential facilities for a maximum 
of 20 boys and girls (Standards and Guides 
for the Detention of Children and Youth. 
NCCD, 1969); the National Advisory Com¬ 
mission on Juvenile Justice‘Standards and 
Goals supports community-based residential 
programs for a maximum capacity of 20 
beds (Intake, Investigation and Corrections, 
NAC, 1979); and the American Bar Associ¬ 
ation-Institute for Judicial Administration 
supports interim detention facilities no 
larger than 12 residents and community- 
based correctional facilities for no more 
than 20 youth (Juvenile Justice Standards 
Project, IJA/ABA. 1976). Statistics show 
that juvenile residential facilities have a 
tendency to fill to capacity. Large facilities 
increase the misuse of detention through in¬ 
appropriate placements (Under Lock and 
Key, NAJC, 1974); they are significant 
factor in impeding the exploration of alter¬ 
natives to secure detention, as well as new 
types of secure settings (Juvenile Justice 
Standards Project. IJA/ABA, 1976); and 
they increase the chances for overcrowding 
(Corrections Task Force Report, NAC. 
1973). 


Other research points out that larger fa¬ 
cilities require regimentation and routiniza- 
tion for staff to maintain control and re¬ 
strict individual handling. Smaller groups 
reduce custody problems and allow staff to 
offer a more constructive and controlled en¬ 
vironment (Planning and Designing for Ju¬ 
venile Justice, LEAA. and Under Lock and 
Key. NAJC. 1974). Larger facilities convey 
an atmosphere of anonymity to the individ¬ 
ual resident, and tend to engulf a child in 
feelings of powerlessness, meaninglessness. 
Isolation and self-estrangement (Goffman, 
Erving. "On the Characteristics of Total In¬ 
stitutes”. 1961). Larger facilities tend to pro¬ 
duce informal resident cultures, with their 
own peculiar codes of group organization, 
which function as a potent Influence on 
other residents (Grosser, George, “External 
Setting and Internal Relations of the 
Prison”, 1960). Larger facilities reinforce 
the image of rejection of the individual by 
society, compounding the problems of rein¬ 
tegration into society (Sykes, Gresham, 
“The Inmate Social System", 1960). The 
larger the residential facility, the less the 
likelihood that youth will participate in 
community activities while incarcerated. 
Larger facilities tend to develop their own 
in-house programs rather than utilize avail¬ 
able community resources and thereby mini¬ 
mize the potential for successful reintegra¬ 
tion into the community (Under lock and 
Key, NAJC, 1974). As the size of a detention 
facility increases the staff to youth ratio de¬ 
clines (Under Lock and Key, NAJC. 1974). 

Juvenile Justice standards and studies 
generally agree that small facilities are less 
institutional in nature and more conducive 
to rehabilitation than large conglomerate 
facilities. The Standards in Administration 
of Juvenile Justice (LEAA, March 1977) pro¬ 
vide that status offenders shall not be 
placed in larger type facilities such as train¬ 
ing schools, camps, and ranches. These same 
standards permit status offenders to be 
placed in smaller facilities such as group 
homes and foster homes. 

The Cohen and Rutherford standards 
(supra) recommend that no new residential 
program should exceed 20 beds and no exist¬ 
ing program should exceed 100 beds (stand¬ 
ard 7.2 IJA/ABA, 1976). However, the diffi¬ 
culty of Mandating a specific number of 
beds was recognized: * 

“Only when one deals with the outer ex¬ 
tremes are we on reasonably certain ground 
that, for example, living units of 50 or more 
and institutions of 500 and above will more 
nearly endanger depersonalization, regimen¬ 
tation, and reliance on custodial measures.” 
(Commentary to standard 7.2.) 

The proposed Architectural Standards for 
Group Homes and Secure Detention and 
Correction Facilities (IJA/ABA, April 1976) 
recognized that size was only one of many 
factors in determining effectiveness of resi¬ 
dential programs. Other factors such as 
degree of security, community-based loca¬ 
tions, degree of normalization, etc., were 
also important. It must be noted that these 
standards recommend a limit of 20 beds for 
secure detention and secure correction fa¬ 
cilities, and a limit of four to twelve beds for 
group homes. 

OJJDP recognizes that innovative residen¬ 
tial treatment programs may exist or might 
be developed in excess of 20 beds, and that 
these programs might be structured to 
foster normalization in open, cost-effective 
settings. OJJDP further recognizes the pos¬ 
sibility that some programs, which do not 


meet the criteria, could suffer. Instead of 
setting an absolute prohibition against plac¬ 
ing status offenders in facilities with a bed 
capacity of 20 or less. OJJDP established a 
preference for facilities of 20 or less beds by 
providing more flexibility for the operation 
of these facilities. These facilities can be lo¬ 
cated outside the immediate community 
they serve and can commingle status of¬ 
fenders with juvenile delinquents. Pursuant 
to the OJJDP definition of correction and 
detention facilities, once a facility exceeds 
20 beds, it must be community-based. This 
means, under the OJJDP definition of com¬ 
munity-based, that the facility must be 
small, open, involve community participa¬ 
tion in operations, and be located near a ju¬ 
venile’s home. If not community-based, such 
facilities have to be non-secure residential 
programs serving only status offenders or 
nonoffenders. In arriving at these defini¬ 
tions, OJJDP recognized that factors other 
than size may make a program desirable. 

Although the position is justifiable that a 
20-bed capacity should be considered 
“small” in the legislative definition of “com¬ 
munity-based,” OJJDP realizes that it is, at 
present, impractical in terms of practice and 
implementation across the Nation. The size 
of 20 is impractical because of the number 
of facilities wrhich serve youth and are over 
the size of 20 and thus would not be in com¬ 
pliance. Therefore, the criteria allows a fa¬ 
cility between the size of 21 and 40 to hold 
status offenders and nonoffenders and not 
be classified as a juvenile detention or cor¬ 
rectional facility, if such facility can be clas¬ 
sified as community-based by meeting all 
the characteristics contained in the “com¬ 
munity-based" definition. 

A review of practice across the Nation in¬ 
dicates that by using the definition of a 
community-based facility, approximately 94 
private facilities which have over 20 but 
under 41 youth could continue to serve 
status offenders and nonoffenders without 
being in noncompliance. This figure is based 
on data from the 1974 Children in Custody 
Census, and represents about 10 percent of 
all private, nonsecure facilities in existence 
in 1974. On the other hand, even with the 
maximum size of 40. approximately 55 such 
private facilities (halfway houses, group 
homes, and shelter care facilities) would 
have to reduce their bed capacity and retain 
the other community-based characteristics 
or risk classification as a juvenile detention 
or correctional facility. With regard to 
public facilities, approximately 33 halfway 
houses, group homes, and shelter care facili¬ 
ties would fall into the 25 to 50 range. This 
represents approximately 14 percent of all 
such public facilities reported in the 1975 
Children in Custody Census which could 
qualify as suitable community-based alter¬ 
natives. There were no public facilities re¬ 
ported in the 1975 Children in Custody 
Census which could qualify as suitable com¬ 
munity-based alternatives. There were no 
public facilities reported in the 1975 Chil¬ 
dren in Custody Census which could qualify 
as suitable community-based alternatives. 
There were no public facilities of these 
types reporting a design capacity over 49. 
However, due to the grouping of facility 
sizes, it is not possible to determine how 
many of the 33 facilities were over the 
design capacity of 40. and would be adverse¬ 
ly affected by the new provision. 

CFR Doc. 78-22948 Filed 8-15-78; 8:45 am] 
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ADMINISTRATIVE CONFERENCE OF* 
THE UNITED STATES 

IMPROVING GOVERNMENT REGULATIONS 

Guide on Agency Reports Under Executive 
Order 12044 

AGENCY: Administrative Conference 
of the United States. 

SUMMARY: Executive Order 12044 of 
March 23. 1978 directs each executive 
agency to adopt procedures to improve 
its existing and future regulations. 
Each covered agency has published a 
proposed report implementing this 
order and is now in the process of eval¬ 
uating public comments and preparing 
a final report for submission to the 
Office of Management and Budget. 
When he issued the Executive order, 
the President also asked tl)e independ¬ 
ent regulatory agencies to apply its 
policies and procedures on a voluntary 
basis. 

In furtherance of the goals of this 
Executive order, the Administrative 
Conference has prepared a guide on 
agency reports under Executive Order 
12044, for the use of agencies in apply¬ 
ing the order’s procedures. The guide 
has also been provided to OMB for its 
consideration as it approves agency 
plans to comply with the requirements 
of the Executive order. 

The guide discusses in outline form 
the key elements in the process of for¬ 
mulating regulations, identifies ques¬ 
tions which final agency reports might 
usefully address, and compares various 
approaches taken in the draft agency 
plans published in the Federal Regis¬ 
ter. The guide is intended to assist 
agencies in observing the requirements 
of law and of the Executive order, but 
does not itself have mandatory effect. 

ADDRESS: Send comments on the 
guide to Jeffrey Lubbers. Staff Attor¬ 
ney, Office of the Chairman, Adminis¬ 
trative Conference of the United 
States, Suite 500. 2120 L Street NW„ 
Washington. D.C. 20037, 202-254-7020. 

A Guide To Development and Evalua¬ 
tion of Agency Reports Under Ex¬ 
ecutive Order 12044 On Improving 

Government Regulations 

Executive Order 12044 of March 23. 
1978 directs each executive agency to 
adopt procedures to improve existing 
and future regulations. The improve¬ 
ments sought are primarily in the area 
of rulemaking procedure, and call for 
better advance planning by the agency 
of the rulemaking process, increased 
public notice and opportunity for the 
public to participate in the process, 
more direct control over responsibility 
for the rulemaking process by agency 
heads, and more systematic and care¬ 
ful consideration and analysis of the 
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anticipated costs and benefits of the 
proposed rule and of the merits of al¬ 
ternative approaches. In addition, the 
order directs that the agencies periodi¬ 
cally review their existing regulations, 
employing procedures similar to those 
to be used in the development of new 
regulations. 

Section 5 of the order requires each 
agency to prepare a draft report, and, 
after opportunity for public comment 
on the draft, a final report describing 
the principal elements of its process 
for developing regulations, and the 
changes it is making in response to the 
order, including the criteria it will 
apply in deciding which rules are sig¬ 
nificant, which will require a full regu¬ 
latory analysis, and which existing 
regulations will be scheduled for 
review. The final report will be sub¬ 
mitted to the Office of Management 
and Budget for approval. 

The purpose of this guide is to assist 
drafters and reviewers of reports pre¬ 
pared to comply with section 5 by de¬ 
scribing in outline form key elements 
in the rulemaking process and ques¬ 
tions which the reports might usefully 
address. It is not our intent to suggest 
that each report must deal with each 
listed item, much less that reports 
should follow the organizational struc¬ 
ture we have adopted. Rather we 
intend simply to provide a tool for pre¬ 
paring, reviewing and comparing such 
reports, to point out certain subjects 
and problems which might appropri¬ 
ately and conveniently be considered 
by an agency in its overall review of its 
rulemaking procedures, and in some 
cases to offer suggestions on the han¬ 
dling of these problems. We have 
taken the opportunity to call atten¬ 
tion to relevant Administrative Con¬ 
ference recommendations addressed to 
agency rulemaking procedures as well 
as to cite examples from the agencies’ 
published draft reports which may 
provide further guidance and sugges¬ 
tions. We must emphasize that our ex¬ 
amination of the published draft re¬ 
ports has been selective, and that the 
citations to particular agency reports 
are merely by way of illustration, and 
do not necessarily reflect a preference 
for the cited approach over others. 

Administrative Conference recom¬ 
mendations referred to below can be 
found in Title 1, Code of Federal Reg¬ 
ulations, Part 305. 

In citing an agency’s published draft 
report, we refer to the page in volume 
43 of the Federal Register where the 
relevant discussion appears. Hence, 
“USDA (21986)” means U.S. Depart¬ 
ment of Agriculture, 43 FR 21986. For 
list of citations to all agency draft re¬ 
ports, see 43 FR 29890, July 11. 1978. 

The following agency abbreviations 
are used throughout this guide. 

ACUS—Administrative Conference of the 

United States. 


CAB—Civil Aeronautics Board. 

Commerce—Department of Commerce. 

CSA—Community Services Administration. 
DOE—Department of Energy. 

DOJ—Department of Justice. 

DOT—Department of Transportation. 
EEOC—Equal Employment Opportunity 
Commission. 

EPA—Environmental Protection Agency. 
FDA—Pood and Drug Administration (De¬ 
partment of HEW). 

GSA—General Services Administration. 
HEW—Department of Health. Education, 
and Welfare. 

HUD—Department of Housing and Urban 
Development. 

ICC—Interstate Commerce Commission. 
Interior—Department of the Interior. 
Labor—Department of Labor. 

NCUA—National Credit Union Administra¬ 
tion. 

OMB—Office of Management and Budget. 
PBGC—Pension Benefit Gurantee Corpora¬ 
tion. 

RRB—Railroad Retirement Board. 

SBA—Small Business Administration. 
State—Department of State. 

Treasury—Department of the Treasury 
USDA—Department of Agriculture. 
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velop new regulations 
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O. Notice of proposed rulemaking (NPR) 
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I. The rulemaking record 

J. The regulatory analysis 
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L. Publication of final rule 

M. Plain engltsh 

N. Review of existing rules 

O. Oversight and monitoring of rulemaking 
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A. Coverage of Agency Reports: 
Classification of Rules 

1. COVERAGE OF E.O. 12044 

Section 6 of E.O. 12044 defines the 
Order’s coverage. It covers basically 
those rules subject to the notice-and- 
comment procedures of 5 U.S.C. 553, 
plus rules relating to financial assist¬ 
ance programs. 

(Note.— That the Order uses the term "reg¬ 
ulation" to mean both rules and regulations, 
Order, section 6(a). The terms are used In¬ 
terchangeably in this Outline, and the 
Order specifies that closely related sets of 
rules are to be considered together.] 

a. Exemptions 

Section 6(b) of the Order lists the 
types of rules that are exempted from 
its coverage. They include: 

(i) Rules subject to formal rulemak¬ 
ing. [Order, section 6(b)(1)] 

These rules are exempted because 
they are adopted under the more 
elaborate procedural provisions of sec¬ 
tions 556 and 557 of the Administra¬ 
tive Procedure Act (APA). Such rules 
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are those “required by statute to be 
made on the record after opportunity 
for agency hearing,” 5 U.S.C. 553(c). 
The Supreme Court has ruled that the 
mere requirement of a “hearing” in 
the governing statute does not neces¬ 
sarily make the rulemaking a formal 
one. United States v. Florida East 
Coast Ry. t 410 U.S. 224 (1973). The 
governing statute must contain the 
words “on the record” or their func¬ 
tional equivalent. The exemption does 
not cover rulemaking governed by so- 
called “hybrid” procedures, see, e.g.. 
National Asphalt Pavement Assn. v. 
Train, 539 P. 2d 775, 782 (D.C. Cir. 
1976), whether or not such procedures 
are prescribed by statute. 

Agencies may of course apply parts 
of the Order to such rules. For exam¬ 
ple, USD A (21986) uses formal rule- 
making procedures for certain market¬ 
ing orders. Nevertheless, the Depart¬ 
ment pledges that “agencies using 
formal rulemaking procedures will be 
required to respond to the spirit of 
[the Order] in writing decisions and 
regulations in clear language • • 

(ii) Rules relating to military and 
foreign affairs functions of the U.S. 
[Order, section 6(b)(2)] 

This exemption parallels the exemp¬ 
tion in section 553(a)(1) of the APA. 
The Administrative Conference has 
urged that the exemption in the APA 
be narrowed to include only matters 
specifically required by Executive 
Order to be kept secret in the interest 
of national defense or foreign policy, 
and that the agencies utilize the 
notice-and-comment procedures of the 
APA whenever appropriate in the pro¬ 
mulgation of rules technically exempt 
from the APA under this exemption. 
ACUS Recommendation 73-5. The 
State Department (22589) stated its in¬ 
tention to follow this recommenda¬ 
tion. 

(iii) Rules relating to agency man - 
agement and personnel [Order, sec¬ 
tion 6(b)(3)] 

Rules in this category are also 
exempt from section 553 of the^PA. 

(iv) Rules relating to Federal Gov- 
emment procurement [Order, section 
6(b)(4)] 

Such rules are also exempt from sec¬ 
tion 553 of the APA since they involve 
“contracts,” mentioned as part of the 
“proprietary exemption” of section 
553, discussed in l.b.(i) below. 

(v) Partial exemption for rules gov¬ 
erned by short-term statutory or judi¬ 
cial deadlines. [Order, section 6(b)(6)] 

The Order provides that in such in¬ 
stances, the agency shall publish its 
reasons for finding that following the 
procedures of the Order is impractica¬ 
ble or contrary to the public interest. 
The agency must also publish the 
name of the official making the deter¬ 
mination. Note that while the exemp¬ 
tion parallels the authority in APA 


§ 553(b)(B) for an agency to omit 
notice and public procedure as imprac¬ 
ticable, unnecessary, or contrary to 
the public interest, it does not follow 
that the coverage of the two exemp¬ 
tions will always be identical. An 
agency may well conclude that time 
pressures make impracticable full com¬ 
pliance with the procedures of the 
Order but permit compliance with the 
less demanding procedures of section 
553. (Presumably rules exempt under 
section 6(b)(6) are nevertheless subject 
to the requirement of section 4 of the 
Order regarding periodic review.) The 
Department of Commerce (23171) has 
defined “short-term” to mean less 
than 91 days. 

6. Doubtful categories 

(i) Rules relating to public property , 
loans, grants , benefits, and contracts. 

These rules are exempted from sec¬ 
tion 553 of the APA by the so-called 
“proprietary exemption,” (Section 
553(a)(2)). The Administrative Confer¬ 
ence has recommended that this ex¬ 
emption be repealed and that agencies 
voluntarily refrain from invoking it. 
ACUS Recommendation 69-8. E.O. 
12044 specifically includes rules estab¬ 
lishing conditions for financial assist¬ 
ance, specifically excludes rules relat¬ 
ing to procurement, and is silent about 
other categories of rules within the 
proprietary exemption. Most agencies 
have complied with the Conference 
recommendation by announcing their 
intention not to rely on the propri¬ 
etary exemption. Presumably these 
agencies will likewise apply the proce¬ 
dures of the Order to rules relating to 
public property, loans, grants, bene¬ 
fits, and contracts (other than pro¬ 
curement). Agency expressions of this 
policy such as Interior’s (22575) are 
encouraged. 

(ii) Interpretive rules and general 
statemen ts of policy. 

Such rules are used by agencies to 
explain their views as to the meaning 
of statutes or rules or to indicate how 
they will exercise their discretion. Sec¬ 
tion 553 exempts them from notice- 
and-comment procedures, although 
courts have at times imposed such pro¬ 
cedures where the rules do have a sub¬ 
stantial impact. See, e.g., Pickus v. 
U.S. Board of Parole, 507 F. 2d 1107 
(D.C. Cir. 1974); Pharmaceutical Mfg. 
Assn. v. Finch, 307 F. Supp. 858 (D. 
Del. 1970). The Order makes no ex¬ 
press mention of such rules. The Ad- 
ministative Conference has recom¬ 
mended use of notice-and-comment 
procedures in the adoption of interpre¬ 
tive rules and statements of general 
policy which are likely to have sub¬ 
stantial impact on the public. Adminis¬ 
trative Conference Recommendation 
76-5. Note, however, that gauging the 
“significance” of an interpretive rule 
involves peculiar problems; the impact 
must be measured not as against the 


alternative of no rule but as against 
the alternative of a rule embodying a 
different but arguable interpretation. 

(iii) Rules of organization, proce¬ 
dure, or practice. 

Such rules are also exempt from sec¬ 
tion 553’s notice-and-comment proce¬ 
dures. E.O. 12044 omits mention of 
such rules. They are thus arguably 
subject to the Order. It may be that 
such rules would rarely meet the agen¬ 
cy’s standard for “significance,” see 
A(2), below, but when they do, the 
procedures of the Order should be fol¬ 
lowed. 

2. CLASSIFICATION OF “SIGNIFICANT 
RULES” 

The determination of which rules 
are “significant” is crucial to the car¬ 
rying out of E.O. 12044 since most re¬ 
quirements of the Order are applica¬ 
ble only to “significant” rules. The 
Order delegates to agencies the task of 
establishing criteria for identifying 
significant rules. 

a. Agency criteria 

These criteria should be comprehen¬ 
sive and should provide adequate guid¬ 
ance to the decisionmaker. They 
should generally follow the factors 
listed in section 2(e) of E.O. 12044: 

(1) type and number of individuals 
and organizations affected; 

(2) compliance and reporting require¬ 
ments; 

(3) direct and indirect effects, includ¬ 
ing effect on competition; and 

(4) relationship to other programs and 
agencies. 

The decisionmaker should have flexi¬ 
bility to determine that a rule falling 
outside the criteria is, nonetheless, sig¬ 
nificant. 

For an example of an agency that 
proposed criteria relating to impacts 
on costs, productivity, competition, im¬ 
portant materials, employment, 
energy and reporting burden, see GSA 
(22615). For an example of an agency 
that preferred to use criteria for “non¬ 
significance” see Treasury (22321). 

b. Determination of significance 

The report should specify who 
makes the initial and final determina¬ 
tion of significance and when it is 
made. It is suggested that the timing 
of the determination be keyed to the 
development of the regulatory agenda 
(see paragraph C, below). (The USDA 
(21986) provides that all proposed 
rules will be reviewed for significance 
when the initial notice of proposed 
action is to be entered on the agency 
agenda.) A rule not meeting the crite¬ 
ria must be accompanied by a state¬ 
ment to the effect at the time it is pro¬ 
posed, Order, section 2(e). This need 
not be done, however, for rules which 
are exempt from the coverage of the 
Order. 
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3. CLASSIFICATION OF MAJOR RULES, I.E., 

THOSE REQUIRING A "REGULATORY 

ANALYSIS" 

Section 3 of the Order requires the 
development of a supporting docu¬ 
ment called a regulatory analysis for 
those significant rules which "may 
have major economic consequences for 
the general economy, for individual in¬ 
dustries, geographical regions or levels 
of government." The Order delegates 
to the agencies the responsibility for 
establishing criteria for determining 
which regulations are "major." [The 
term "major rule" is not used in the 
Order, but seems useful for referring 
to those rules which require a regula¬ 
tory analysis.] 

a. Agency criteria 

Agency criteria should be compre¬ 
hensible, should provide adequate 
guidance to the decisionmaker, and 
should insure that the determinations 
meet the guidelines in section 3(a) of 
the Order. These guidelines require 
that the criteria shall: 

"(1) Insure that regulatory analyses are 
performed for all regulations which will 
result in (a) an annual effect on the econo¬ 
my of $100 million or more; or <b) a major 
increase in costs or prices for Individual in¬ 
dustries, levels of government or geographic 
regions; and 

(2) Provide that in the agency head’s dis¬ 
cretion, regulatory analysis may be complet¬ 
ed on any proposed regulation." 

b. Determination that a regulatory 
analysis is required 

Agencies should specify who makes 
the initial and final determination 
that a regulatory analysis is required, 
and when it is made. The timing of the 
determination should be keyed to its 
inclusion in the regulatory agenda (see 
paragraph C, below), and it must 
permit the draft analysis to be com¬ 
pleted by the time the notice of pro¬ 
posed rulemaking is published. It may 
be sensible to make this determination 
contemporaneously with the determi¬ 
nation of significance, see Interior 
(22575). The agency head should es¬ 
tablish procedures in accordance with 
section 3(b) for developing the regula¬ 
tory analysis and obtaining public 
comment. (See discussion in para¬ 
graph J. below.) 

B. Decision to Consider or 
Undertake Rulemaking 

1- E.O. 12044 DOES NOT REQUIRE ANY PAR¬ 
TICULAR "TRIGGERING EVENT" FOR INI¬ 
TIATING THE RULEMAKING PROCESS 

This first step in the rulemaking 
process is difficult to generalize about 
or govern by a procedure. Neverthe¬ 
less, agencies might well discuss how 
their rulemaking process may be trig¬ 
gered. For example, Labor (22915) and 
HEW (23119) describe triggering 
events. Treasury (22319) describes the 


sources of regulations. USDA (21987) 
provides for review by the agency 
head of the need to take action, availa¬ 
ble alternatives, plans for public com¬ 
ment, and a tentative schedule before 
any action is undertaken. EPA (23680) 
requires that a "notification form" be 
sent to senior management by the 
head of the initiating office when he 
wants to start work on a new rule. 
Similarly, NCUA (23688) requires that 
an "initiation statement" be prepared 
by the person or office suggesting the 
need for a rule. HEW (23119) requires 
that the appropriate initiating office 
prepare a "proposal to regulate" 
within 45 days after a triggering event. 

2. TRIGGERING EVENTS 

As Labor states (22915), the issuance 
of regulations may be triggered in var¬ 
ious ways: 

"A statute or executive order may provide 
for the issuance of regulations; there may 
be a change in policy in administering a pro¬ 
gram; judicial decisions may necessitate an 
amendment to existing regulations; com¬ 
plaints of affected individuals or organiza¬ 
tions or reports from the Department's in¬ 
vestigators may alert agency officials to 
problem areas in existing regulations." 

Agency discussion of triggering 
events and special procedures covering 
them seem useful. Furthermore, spe¬ 
cial attention may well be paid to pro¬ 
cedures for handling public petitions 
and for monitoring and utilizing views 
of voluntary standard-setting organi¬ 
zations. 

a. Public petitions pursuant to APA 
section 553(e) 

Section 553(e) of the APA provides 
"Each agency shall give an interested 
person the right to petition for the is¬ 
suance, amendment or repeal of a 
rule." A number of agencies make spe¬ 
cial mention of the availability of such 
a procedure: Treasury (22319), Interior 
(22581), NCUA (23688), ICC (27732), 
and CAB (29251). Both the ICC and 
CAB provide for announcement of dis¬ 
position of such petitions within 120 
days. Ordinarily, the decision whether 
to issue a rule or to institute a rule- 
making is held to be committed to 
agency discretion and, hence, not judi¬ 
cially reviewable, see Leighton v. SEC, 
221 F. 2d 91 (D.C. Cir. 1955), cert, 
denied, 350 U.S. 825, 905 (1955). How¬ 
ever, courts have, on occasion, re¬ 
viewed agency denials of or inaction 
on petitions, see N.O.R.M.L. v. Inger- 
soil, 497 F. 2d 654 (D.C. Cir. 1974) 
(review and remand of refusal to 
accept petition); Nader v. FAA, 440 F. 
2d 292 (D.C. Cir. 1971) (review and up¬ 
holding of denial of petition). 

b. Voluntary standard-setting organi¬ 
zations 

The private sector of the economy 
invests extensive resources in develop¬ 
ing and revising written standards for 


products, materials, systems, processes 
and practices. Agencies that set stand¬ 
ards through rulemaking should be 
cognizant of these activities and 
should attempt to provide for some ap¬ 
propriate monitoring and utilization of 
such "voluntary standards," as a 
source of agency standards. The 
DOL’s report (22915) recognized this 
source. The CPSC has published 
policy statements regarding staff par¬ 
ticipation, monitoring and liaison with 
voluntary standard-setting groups (43 
FR 19216, 29745, 30795). 

The Administrative Conference is 
currently studying the role of volun¬ 
tary standards in the development of 
mandatory federal standards. Inquir¬ 
ies about the study should be directed 
to David Pritzker (254-7065). 

c. Other 

Of course, the initiative or idea for 
new rules often arises in other ways, 
as from advisory committee sugges¬ 
tions, from experience under and 
review of program operations, and 
from employee initiatives. 

C. Preparation of the Regulatory 
Agenda 

1. E.O. 12044 REQUIREMENTS 

Section 2(a) of the Order requires 
each agency to publish at least semi¬ 
annually an agenda of significant rules 
under development or review. The 
agenda must describe the rules being 
considered, the need for and the legal 
basis for the action being taken, and 
the status of rules previously listed on 
agendas. Each item on the agenda 
should also include the name and tele¬ 
phone number of a knowledgeable 
agency official, and state, if possible, 
whether a regulatory analysis is to be 
required. The agenda should also in¬ 
clude the list of existing rules sched¬ 
uled for review (see paragraph N, 
below). 

2. AGENCY PROCEDURES FOR DEVELOPMENT 
OF AGENDA 

The report should adequately de¬ 
scribe the preparation of the agenda. 
It should cover the following aspects: 

a. W7io has responsibility for compil¬ 
ing and overseeing the agenda? 

A single person or office should be 
charged with developing the agenda. 
The Order requires agency head ap¬ 
proval prior to publication. In the case 
of large departments, it may be sensi¬ 
ble to require preparation of sub¬ 
agency agendas and integration into a 
departmental agenda. 

b. Integration with process of categori¬ 
zation of regulations 

Because only significant rules are re¬ 
quired to be published in the agenda, 
the determination of the significance 
of proposed regulations (or at least a 


FEDERAL REGISTER, VOL. 43, No. 159—WEDNESDAY, AUGUST 16, 1978 






NOTICES 


36415 


preliminary determination) should be 
made cpncurrently with the process of 
putting together the agenda. See e.g., 
the USDA (21986) and Commerce 
(23170) reports, 
c. Contents of agenda 

The report should adequately de¬ 
scribe what information will be in the 
agenda. Agendas may, of course, con¬ 
tain information beyond what is re¬ 
quired by the Order. CSA proposes 
that all regulations under develop¬ 
ment be listed (sample format, 22597). 
DOT has already published its agenda, 
containing a listing of all proposed 
rules, classified by initiating office and 
category of regulation (23884). 

(L Updating the agenda 

The Order provides that the agenda 
“shall be as complete as possible/* 
Nevertheless, situations will doubtless 
arise where an agency wishes to begin 
development of a regulation that has 
been omitted or unanticipated by the 
previous agenda. Therefore, agency re¬ 
ports should include a discussion of 
procedures for updating the agenda 
during the 6-month interval between 
publications, including perhaps a pro¬ 
vision that the agency maintain at all 
times a current agenda that is publi- 
cally available (though it need not be 
published in the Federal Register 
more than twice a year). See, e.g., 
USDA (21986). Generally, the current 
agenda should be updated by the time 
of publication of the notice of pro¬ 
posed rulemaking. 

D. Agency Head Involvement in Deci¬ 
sion to Develop New Regulations 

1. E.O. 12044 REQUIREMENTS 

Section 2(b) of the Order states, 
“Before an agency proceeds to develop 
significant new regulations, the 
agency head shall have reviewed the 
issues to be considered, the alternative 
approaches to be explored, a tentative 
plan for obtaining public comment, 
and target dates for completion of 
steps in the development of the regu¬ 
lation.** As OMB noted in its com¬ 
ments appended to the E.O. (43 FR 
12655), the original draft of the Order 
required that a work plan be present¬ 
ed to the agency head. The final 
Order more flexibly permits the infor¬ 
mation on issues and alternatives to be 
given to the agency head in a manner 
each agency feels is appropriate, in 
one or many documents. 

2. WHO IS THE AGENCY HEAD? 

The term “agency head’* is not de¬ 
fined in the Executive Order nor in 
the Administrative Procedure Act. 
The APA does define “agency** to in¬ 
clude “each authority of the Govern¬ 
ment of the United States, whether or 
not it is within or subject to review by 
another agency .. .**, 5 U.S.C. § 551(1). 


Thus a semi-autonomous operating 
office, bureau or other entity within a 
larger agency might be considered an 
agency under the APA, and its head 
would presumably be an “agency 
head’’ under the Order. However, it re¬ 
mains somewhat unclear just how 
autonomous such an entity must be to 
be considered an “agency** under the 
APA. 

To avoid these technical questions, it 
is suggested that a commonsense ap¬ 
proach be taken. In some situations, 
the responsibility for reviewing pro¬ 
posed and final rules could reasonably 
be delegated to the head of the issuing 
agency within the department, with 
Secretarial involvement only when 
deemed necessary. It should be noted 
that several departments have define 
“agency head” to mean the Secretary 
and Under Secretary, HUD (22599), 
HEW (23120). DOT (23927) has pro¬ 
vided that the general counsel may 
concur for the Secretary where a rapid 
concurrence is needed, provided that 
the Secretary be advised as soon as 
possible. Interior (22573) has proposed 
an innovative way of resolving the 
problem of who approves. The Secre¬ 
tary approves all work plans prior to 
notice of proposed rulemaking but in¬ 
dicates “whether he wishes to approve 
the rule before publication of the 
notice of proposed rulemaking or final 
rule or whether his approval authority 
may be exercised by the officer having 
jurisdiction over the program to which 
the rule relates.** Interior also incorpo¬ 
rates a “signature requirement” into 
this procedure. 

3. PROCEDURES 

The report should indicate how and 
when the agency head will make the 
required review. Agencies with work 
plan requirements (see paragraph E, 
below) will normally use this docu¬ 
ment as the basis for agency head 
review. Other agencies may use an¬ 
other type of document. HEW’s Secre¬ 
tary relies on summaries of meetings 
of the regulation panels (23119), GSA 
(22614) uses a letter from the head of 
the initiating unit, CAB (27732) uses a 
Memorandum for Board Action, and 
EPA (29895) uses a “decision pack¬ 
age”. 

E. Internal Process—Prior to Notice 
of Proposed Rulemaking (NPR) 

1. E.O. 12044 SPECIFIES NO PARTICULAR 

PROCESS OTHER THAN THE REQUIRE¬ 
MENTS IN SECTION 2(b) OF AGENCY 

HEAD OVERSIGHT (SEE PARAGRAPH D). 

Although there is probably no single 
best technique for structuring the pre- 
NPR rulemaking process, agency re¬ 
ports should make clear what internal 
procedures or techniques are generally 
followed for development of signifi¬ 
cant rules. The following procedures 


and techniques are among those that 
may be relevant to a particular agen¬ 
cy’s approach: 

a. Workplans 

A number of agencies focus on the 
supporting document that will be de¬ 
veloped to accompany the proposed 
rule by the end of the pre-NPR rule- 
making process. For example, Treasur- 
y (22321) provides that “no action 
other than preliminary studies on any 
regulation • • • shall be undertaken 
without secretarial approval of a work 
plan.” A Treasury work plan is to con¬ 
tain 11 categories of information 
spelled out in the report, although 
some categories are not required for 
“non-significant” rules. In addition, 
the Treasury plan spells out the proce¬ 
dures for internal review and revision 
of work plans that may take place 
prior to the NPR. Other agencies 
using this approach are Interior 
(22597), HUD (22598), SBA (22606, 
FDA (22122, “a strategy document”), 
DOT (23927), and EPA (29895, “a de¬ 
velopment plan”). The major advan¬ 
tage of this approach is that it re¬ 
quires the initiating office to prepare a 
document which contains information 
sufficient to permit the agency head 
to conduct a review prior to the NPR. 

b. Working groups 

The use of working groups or teams 
on an ad hoc basis to develop rules 
(and supporting documents) is, of 
course, not inconsistent with the work- 
plan approach. Indeed, EPA (29894) 
has a very structured process involving 
designated work groups, as well as 
four definite stages of rule develop¬ 
ment. all of which may take place 
prior to publication of NPR (starting 
work on a regulation, preparation of a 
development plan, preparation of a de¬ 
cision package, and conducting inter¬ 
nal reviews). Other agencies using 
working groups to either develop rules 
or aid the initiating office in develop¬ 
ing rules are DOE (18637) and SBA 
(22605). 

Other agencies assign the drafting 
responsibility to a specific office or of¬ 
ficial. In Interior (22574) drafting is 
supervised by bureau “head officials.” 
PBGC (22608) uses a policy committee 
to draft the rule’s “specifications” but 
has the General Counsel draft the 
rule itself. EEOC (22610), uses a newly 
created Office of Policy Implementa¬ 
tion. GSA (22613) uses designated 
“Clearance Officers” who must 
comply with seven rule development 
steps, and ICC (27730) uses a newly 
created Policy Review Office to coordi¬ 
nate the development of rules. 

c. Resolution of disputes over proposed 

rules * contents 

The development of a proposed rule 
ordinarily will be accompanied by 
intra-agency disagreements. Some pro- 
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cedure for resolving such disagree¬ 
ments should be apparent from the 
agency’s reports, though a detailed de¬ 
scription of the procedure is probably 
not necessary. * 

Some agencies use review groups for 
early screening of rules and for resolu¬ 
tion of preliminary disagreemnets 
before consideration by the agency 
head. EPA (29895) uses several such 
review groups. ACTION (22326) and 
EEOC (22593) have steering commit¬ 
tees, and HEW (23119) employs stand¬ 
ing regulations panels to screen all 
proposed rules. Other agencies use 
clearance procedures requiring the 
concurrence of participating offices 
before the developing rule (and/or 
work plan) moves forward, HUD 
(22598), Treasury (22322). 

d. Use of target dates or deadlines 

Section 2(b) of the Order requires 
agencies to set target dates for comple¬ 
tion of steps in the development of 
each significant regulation. Studies 
have shown that use of this technique 
can reduce delay and improve manage¬ 
ment. 

The Senate committee on Govern¬ 
mental Affairs recently has concluded 
that particularized timetables or dead¬ 
lines established by individual agen¬ 
cies to govern their own proceedings 
can be useful tools for reducing delays 
and are preferable to seemingly more 
rigid legislative prescriptions Cvol. IV, 
Study on Federal Regulation: Delay in 
the Regulatory Process 132-52 (1977)]. 

The Administrative Conference sup¬ 
ported this view in its Recommenda¬ 
tion 78-3, Time Limits on Agency 
Action. ACUS recognized that strict 
time limits might be counter-produc¬ 
tive: “Purely as a practical matter, 
modem rulemaking proceedings are 
too complex and varied, and involve 
too many stages, to permit fixing un¬ 
yielding time frames for agency deci¬ 
sion-making. Strict time limi ts, more¬ 
over, may foreclose the use of proce¬ 
dural techniques that can be valuable 
in enhancing the degree of public par¬ 
ticipation and completeness of infor¬ 
mation/’ However, the Conference rec¬ 
ommended that agencies “should 
adopt time limits of guidelines for the 
prompt dispositon of its adjudicatory 
and rulemaking actions, either by an¬ 
nouncing schedules for particular 
agency proceedings or by adopting reg¬ 
ulations that contain general timeta¬ 
bles for dealing with categories of the 
agency's proceedings.” ACUS 78-3. 

Several agencies have elaborated on 
the Order’s requirement. Treasury 
(22321) requires that its work plan 
contain target dates for the following 
steps: 

—Completion of advance NPR, if 
any, and proposed publications 
date; 


—Completion of draft regulatory 
analysis, if any, and preliminary 
draft of NPR; 

—Completion of final draft of NPR, 
period of internal review, and pro¬ 
posed publication date of NPR; 

—Expiration of comment period, and 
completion of hearing, if any; 

Completion of final regulatory anal¬ 
ysis, if any, and preliminary draft 
of final rule; 

—Completion of final draft, period 
of internal review and proposed 
publication date of final rule. 

As mentioned, HEW (23119) requires a 
regulation proposal to be prepared 
within 45 days of a “triggering event,” 
and ICC (27732) and CAB (29251) re¬ 
quire public petitions to be disposed of 
120 days from the date of petition. 

e. Role of general counsel 

As the agency’s chief legal officer, 
the general counsel, should ordinarily 
play some identifiable role in the rule- 
making process, either in drafting, re¬ 
viewing or assuring the legal sufficien¬ 
cy of proposed and final rules. He or 
she may serve on the working or 
review group, DOE (18637), ACTION 
(22326), Interior (22574), SBA (22605), 
EEOC (22610), GSA (22613), HEW 
(23119), DOT (23927) and EPA 
(29894). Other agencies have the gen¬ 
eral counsel’s office do the actual 
drafting of the rule, PBGC (22608), 
DOL (solicitor’s office either assists or 
drafts rules, depending on lead office, 
compare Pension and Welfare Benefit 
Program with Employment Standards 
Administration, 22916). 

/. Interagency clearance or review 

Where the agency’s jurisdiction 
overlaps with others; it should specify 
some procedure or technique for ob¬ 
taining interagency clearance or 
review. For example, EPA, CPSC. FDA 
and OSHA (Labor) have set up the 
“Interagency Regulatory Liaison 
Group” (IRLG) to coordinate consider¬ 
ation of regulation of carcinogenic ma¬ 
terials. EPA (29897) provides that “the 
preamble for regulations of interest to 
other IRLG members will describe co¬ 
ordination efforts and how they have 
affected the substance and procedure 
of the regulation.” FDA (23122) also 
acknowledges the need for coordina¬ 
tion. Similarly Labor (22916) in admin¬ 
istering its share of the Employee Re¬ 
tirement Income Security Act 
(ERISA) recognizes the need to seek 
comments from the IRS and PBGC. 

F. Public Participation Prior to 
NPR 

[Note.—S ection 2(c) of E.O. 12044 re¬ 
quires agencies to give the public early 
and meaningful opportunity to partici¬ 
pate in the development of regula¬ 
tions, and to consider a variety of ways 
to provide that opportunity. Those 


techniques for enhancing public par¬ 
ticipation that can be employed before 
publication of the NPR are discussed 
in this Paragraph F. Those that would 
be employed at later stages in the ru¬ 
lemaking process are discussed at ap¬ 
propriate points below.] 

1. E.O. 12044 REQUIREMENTS 

Section 2(c) of the Order provides, 
“Agencies shall give the public and 
early and meaningful opportunity to 
participate in the development of 
agency regulations.” The report 
should pay adequate attention to this 
need. 

2. ASSIGNMENT OF RESPONSIBILITY 

The report should make clear who 
has the responsibility for encouraging 
and overseeing the agency’s effort *to 
achieve early public participation. For 
example, see USDA’s report (21987) 
which provides that each agency 
within the Department will have a 
Public Participation Office and fur¬ 
ther provides for a coordinating Public 
Participation Staff at the department¬ 
al level. See also HUD’s designation 
(22600) of the Office of Consumer Af¬ 
fairs in the Office of Neighborhoods, 
Voluntary Associations and Consumer 
Protection to develop public participa¬ 
tion plans, and more specifically to de¬ 
velop lists of persons and groups to be 
contacted about proposed regulation 
initiatives. 

3. PROPOSED TECHNIQUES 

Section 2(c) of the Order lists items 
(a) and (b) below as examples: 

a. Use of advance notice of proposed 

rulemaking ( ANPR ) 

Advance notice of proposed rulemak¬ 
ing is distinguished from multiple 
cycle rulemaking by the generality of 
the agency’s proposal or inquiry. 
“• • • (A)n agency may at any time 
announce, as by an ‘advance notice of 
proposed rulemaking,* that it intends 
to issue a notice of rulemaking, and in 
such announcement solicit comments 
and suggestions with respect to the 
contents of such notice.” Administra¬ 
tive Conference Recommendation 76- 
3, Paragraph 1(a). The difference be¬ 
tween an ANPR and NPR which con¬ 
templates two or more rounds of com¬ 
ments may be simply one of degree. 
However, the former necessarily con¬ 
templates that a more detailed agency 
proposal will be forthcoming, whereas 
the latter may or may not involve a re¬ 
vision of the agency proposal prior to 
the second round of comment. (For 
purposes of the Order, the conse¬ 
quences of the distinction may be im¬ 
portant. For major rules a draft regu¬ 
latory analysis must be prepared prior 
to or contemporaneous with the NPR, 
see Paragraph J, whereas an ANPR re¬ 
quires no regulatory analysis.) 
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b. Holding open conferences or hear¬ 

ings 

Such conferences may be useful in 
exposing the agency to the views of 
the interested public and in informing 
that public of the agency’s current 
thinking. Two agencies are holding 
public hearings to discuss their draft 
E.O. 12044 reports with the public. See 
DOE notice (24215), and EPA (29891). 

c. Circulation of draft rules to interest¬ 

ed groups 

Such informal consultation in the 
pre-NPR stage may be very useful, but 
it also presents problems because it 
may raise fears that the interests con¬ 
tacted are receiving favored treatment 
and that the significance of the notice- 
and-comment stage is being downgrad¬ 
ed. Such consultation may also pres¬ 
ent problems of compliance with the 
Federal Advisory Committee Act. See 
paragraph 3(d), below. 

One way to avoid such problems 
may be to announce in the Federal 
Register the intention to hold public 
seminars and meetings and to make 
draft rules available. See such a notice 
by the Office of Surface Mining Recla¬ 
mation and Enforcement (Interior) 43 
FR 25881. 

cL Regularized contact with interested 
groups , including voluntary stand¬ 
ard-setting organizations 

Note that such contacts may trigger 
the applicability of the Federal Advi¬ 
sory Committee Act, 5 U.S.C. Appen¬ 
dix I, Sections 1-15. The question is 
whether the group contacted is being 
“utilized" by the agency within the 
meaning of the Act. The case law on 
this point is not clear. Compare Center 
for Auto Safety v. Cox, No. 76-1922 
(D.C. Cir., June 9, 1978) with Lom¬ 
bardo v. Handler , 397 F. Supp. 792, 
797-800 (D. D.C. 1975), aff'd w.o. op.. 
546 F. 2d 1043 (1976), cert, denied, 97 
S. Ct. 2639. 

e. Developing special contacts with 
State and local government groups 

A Presidential Memorandum of 
March 23, 1978, directs agencies to de¬ 
velop specific plans for consultation 
with State and local governments in 
the development of regulations of 
major intergovernmental significance. 
Such consultation may require compli¬ 
ance with the Federal Advisory Act. 
See cases cited in the previous para¬ 
graph. 

/. Use of agency advisory committees 

In the previous three paragraphs- we 
cited forms of public participation 
that might arguably constitute utiliza¬ 
tion of outside groups as within the 
Federal Advisory Committee Act. In 
addition, the agency might of course 
establish its own advisory committees 


or utilize committees which it has pre¬ 
viously established. 

4. PROBLEM OF CONTACTS WITH 
INTERESTED PERSONS 

The agency should address the ques¬ 
tion of how it handles contacts with 
persons interested in a developing 
rule. Such frequent and informal con¬ 
tacts between agency decisionmaking 
personnel and interested outsiders at 
this stage of the process are unavoid¬ 
able and usually desirable. Yet they 
may give rise to suspicions of improper 
influence, particularly where the pat¬ 
tern of contacts seems disproportion¬ 
ately to favor particular interests. Pos¬ 
sible protective measures include log¬ 
ging requirements, preparation of 
memoranda of significant contacts for 
inclusion in the rulemaking file, open 
meetings, and conscious efforts to bal¬ 
ance contacts. See the fuller discussion 
of important recent cases and Admin¬ 
istrative Conference Recommendation 
77-3 in paragraph 1.4, below. 

G. Notice of Proposed Rulemaking 
(NPR) 

1. ADMINISTRATIVE PROCEDURE ACT 
REQUIREMENTS. 5 U.S.C. 553 

Section 553(b) provides: 

“General notice of proposed rulemaking 
shall be published In the Federal Register, 
unless persons subject thereto are named 
and either personally served or otherwise 
have actual notice thereof in accordance 
with law. The notice shall include— 

(1) a statement of the time, place, and 
nature of public rulemaking proceed¬ 
ings: 

(2) reference to the legal authority under 
which the rule is proposed: and 

(3) either the terms or substance of the 
proposed rule or a description of the 
subjects and issues involved. 


2. E.O. 12044 REQUIREMENTS 

a. Significant rules 

The Order does not specify addition¬ 
al requirements for the notice, but see 
discussion of agency head involvement 
in decision to develop new regulations 
(par. D, above). 

b. Major rules 

Section 3(b)(2) provides that the 
notice should include an explanation 
of the regulatory approach that has 
been selected or is favored and a short 
description of the other alternatives 
considered. A statement of how the 
public may obtain a copy of the draft 
regulatory analysis shall also be in¬ 
cluded. Thus, the Order implies that 
the draft analysis should be prepared 
before the NPR is issued. 

Important Note.— OMB advises that the 
reference in section 2(d) of the Order to ap¬ 
proval by the agency head prior to publica¬ 


tion “for public comment” is Incorrect, and 
that section 2(d) is intended to refer only to 
the final approval stage. 

3. REQUIREMENTS OF FEDERAL REGISTER 

1 CFR §18.12 prescribes require¬ 
ments for preambles to proposed and 
final rules. The preamble shall 
“inform the reader, who is not an 
expert in the subject area, of the basis 
and purpose for the rule or proposal." 

4. ADDITIONAL CYCLES OF NOTICE-AND- 
COMMENT 

Administrative Conference Recom¬ 
mendation 76-3 urges that agencies 
consider: 

Providing from the outset for the possibil¬ 
ity of two cycles of notice-and-comment (i) 
when the agency anticipates that the issues 
raised by the rulemaking wiU be unusually 
complex, or (II) when it is in the public in¬ 
terest to utilize the initial notice of pro¬ 
posed rulemaking to give only a general de¬ 
scription of the subjects and Issues involved 
in the proceeding and to invite public com¬ 
ment upon those subjects and issues: pro¬ 
vided that at the conclusion of the first 
cycle the agency may take any action within 
its powers. 

5. CONTENTS OF NOTICE 

Administrative Conference Recom¬ 
mendation 76-3 suggests that notices 
in the more complicated rulemakings 
should: 

Incorporate tel • • • a summation of the 
agency’s current attitudes toward critical 
issues in the proceeding and a description of 
the data on which the agency relies, indicat¬ 
ing where the data may be inspected: and 

Provided an explanation of the tests and 
other procedures followed by the agency 
and the significance the agency has at¬ 
tached to them, and [allow] opportunity for 
comment thereon. 

6. UTILIZATION OF MEANS FOR ACHIEVING 
WIDER NOTICE 

Section 2(c) of the Order asks agen¬ 
cies to consider such means as sending 
notices to publications likely to be 
read by interested persons and notify¬ 
ing such persons directly. 

The Administrative Conference has 
recommended, ACUS Recommenda¬ 
tion 71-6(E), that: 

Each agency should utilize such methods 
as may be feasible, in addition to the Feder¬ 
al Register’s official public notice, to 
inform the public and citizen groups about 
proceedings (including significant applica¬ 
tions and petitions) where their participa¬ 
tion is appropriate. Among the techniques 
which should be considered are factual 
press releases written in lay language, 
public service announcements on radio and 
television, direct mailings and advertise¬ 
ments where the affected public is located, 
and express invitations to groups which are 
likely to be interested in and able to repre¬ 
sent otherwise unrepresented interests and 
views. 
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H. Opportunity for Public Comment 

1. REQUIREMENTS OF THE 
ADMINISTRATIVE PROCEDURE ACT 

Section 553(c) requires the agency to * 
“give interested persons an opportuni¬ 
ty to participate in the rulemaking 
through submission of written data, 
views or arguments with or without 
opportunity for oral presentation.” 
The APA does not prescribe a mini¬ 
mum period to be allowed for com¬ 
ment (but see the Federal Register 
Act, 44 U.S.C. 1508, which provides 
that notice of hearing or opportunity 
to be heard shall be not less than 15 
days “without prejudice, however, to 
the effectiveness of a notice of less 
than 15 days where the shorter period 
is reasonable”). Under the APA, agen¬ 
cies ordinarily allow at least 30 days, 
but this period is frequently criticized 
as too short. 

2. E.O. 12044 REQUIREMENTS 

Section 2(c) of the Order requires 
that agencies give the public at least 
60 days to comment on proposed sig¬ 
nificant regulations. Where the 
agency determines that a 60-day com¬ 
ment period is not possible, the pro¬ 
posal shall be accompanied by a brief 
statement of reasons for a shorter 
time period. Compare this section with 
section 6(b)(6), the partial exemption 
for rules governed by short-term dead¬ 
lines. The fact that an agency finds it 
must allow only a short period for 
public comment does not in itself 
bring the rule within exemption (6) if 
the agency may follow the procedures 
of the Order in other respects. See 
paragraph A(lXaXv), above. 

3. NEED FOR ADDITIONAL COMMENT 

PERIOD WHERE RULE IS SIGNIFICANTLY 

CHANGED IN RESPONSE TO FIRST ROUND 

OF COMMENTS 

Where agency response to public 
comments is to make changes in rule 
which raise new issues not encom¬ 
passed in the original notice, a new 
round of comment may be necessary, 
Wagner Electric Corp. v. Volpe , 466 
F.2d 1013, 1019-20 (3d Cir. 1972). But 
in South Terminal Corp . v. EPA, 504 
F.2d 646, 658 (1st Cir. 1974) the court 
refused to order a new round of com¬ 
ment, although it conceded that the 
differences between the final and the 
proposed rule were substantial, be¬ 
cause the changes were “in character 
with the original scheme and were ad¬ 
ditionally foreshadowed in proposals 
and comments advanced during the 
rulemaking.” 

Administrative Conference Recom¬ 
mendation 76-3 urges that agencies 
consider 

providing for a second cycle of notice-and- 
comment or by notice providing an opportu¬ 
nity for additional comment in any proceed¬ 
ing when comments filed in the proceeding. 


NOTICES 

or the agency's response to such comments, 
present new and important Issues or serious 
conflicts of data. 

The CAB (29252) has institutional¬ 
ized this idea by making “reply com¬ 
ments” a special feature of its rule- 
making process. 

4. SPECIAL PROVISIONS FOR PUBLIC AND 
CITIZEN GROUP PARTICIPATION 

Agency reports should discuss what 
provisions, if any, it plans to make to 
encourage or facilitate participation 
by public and citizen groups, such as 
consumer, environmental or other 
such groups. Such provisions might in¬ 
clude waiving multiple copy filing re¬ 
quirements and reproduction costs; 
advice and help in obtaining informa¬ 
tion from the agency’s files or from its 
experts, [see Administrative Confer¬ 
ence Recommendation 71-6(D)(3)], 
and financial assistance, where au¬ 
thorized. For examples of agency dis¬ 
cussion of these techniques, see espe¬ 
cially, USDA (21987), HUD (22600), 
DOT (23932) and EPA (29896). 

5. OPPORTUNITY FOR ORAL PRESENTATION 

Opportunity for hearing or oral 
presentation to agency is not required 
by the Administrative Procedure Act 
nor by the Order, but may be required 
by the agency's own statute or permit¬ 
ted within the agency's discretion. The 
report might discuss agency policy on 
permitting oral presentations in rule- 
making. 

Hearings may be argument-type, 
trial-type (with opportunity to intro¬ 
duce evidence and cross-examine) or 
some combination of the two. (The 
Administrative Conference has recom¬ 
mended that trial-type procedures 
should be reserved for situations in 
which it is necessary to resolve disput¬ 
ed issues of specific fact. Administra¬ 
tive Conference Recommendation 72- 
5). 


6. CONSIDERATION OF PAPERWORK 
BURDEN 

The Order, sections 1(e), 2(d)(6), ex¬ 
hibits special concern that the rule- 
making process give adequate consid¬ 
eration to minimizing the paperwork 
burden of new regulations. 

The Commission on Federal Paper¬ 
work recommended that agencies work 
during the drafting stage with those to 
be affected by the paperwork burden; 
that estimates of expected paperwork 
should be published for comment; and 
that proposed forms should be pub¬ 
lished along with proposed rules. 

Agency reports should discuss what 
special procedures, if any, the agency 
plans to follow in order to evaluate the 
paperwork burden of a proposed regu¬ 
lation. See, for example, EPA's tech¬ 
niques (29900) for reducing reporting 
burdens. They include a “sunset 


policy” on reporting requirements con¬ 
tained in new rules, early internal 
review of costs and benefits of new re¬ 
porting requirements, a “reports 
impact analysis” for all new signifi¬ 
cant rules, and a specific request for 
public comments on the analysis in 
NPR’s. 

L The Rulemaking Record 

1. E.O. 12044 SPECIFIES NO REQUIRE¬ 
MENTS CONCERNING THE RULEMAKING 

RECORD 

The rulemaking record consists of 
information and documents generated 
or received by the agency in the 
course of a rulemaking proceeding, 
and forms the basis for the agency's 
decison on the rule. While the charac¬ 
teristics of the “record” in an informal 
rulemaking proceeding are less well 
defined than in a proceeding in which 
the agency determination is required 
to be made “on the record,” see ACUS 
Recommendation 74-4, the develop¬ 
ment of the record is central to the ru¬ 
lemaking process. The rulemaking 
record, as it develops during the pro¬ 
ceeding, generally should be open for 
public inspection (except for such ma¬ 
terials as may be entitled to confiden¬ 
tial treatment, see paragraph 3 below), 
thus facilitating public understanding 
and comment about the proposed rule. 
Since the record supplies the basis for 
the agency’s final rule (and, if neces¬ 
sary, for judicial review of the rule), 
agencies should be quite concerned 
about the way they manage the 
record-keeping process. An inaccessi¬ 
ble record will thwart public participa¬ 
tion, a poorly managed record-keeping 
process will thwart agency-head over¬ 
sight of the rulemaking process and 
such deficiencies greatly increase the 
risk of judicial rejection of the final 
rule. For a particularly insightful 
elaboration of these ideas, along with 
a description of EPA’s record-keeping 
practices, see Pedersen, Formal Rec¬ 
ords and Informal Rulemaking , 85 
Yale L.J. 38(1975). 

In addition, a number of courts have 
complained about the state of the ru¬ 
lemaking record during judicial 
review. See, e.g. Texas v. EPA , 499 F. 
2d 289, 297 (5th Cir. 1974). Judge 
Skelly Wright of the D.C. Circuit re¬ 
cently commented upon this trend: 
“Considering the unpleasant remarks 
a number of courts have made recent¬ 
ly about the state of administrative 
records, I suggest that the time is not 
far off when in some cases agency 
action will be vacated without judicial 
review because the record as kept by 
the agency is inadequate, confused or 
incomplete.” Wright. New Judicial 
Requisites for Informal Rulemaking , 
29 Admin. L. Rev. 59. 61-62 (1977). 
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2. DISCUSSION OF RECORD-KEEPING 
PRACTICES 

Agencies would do well to consider 
integrating their record-keeping prac¬ 
tices with the other requirements and 
goals of the Executive Order. In de¬ 
scribing their rulemaking process, the 
agencies’ reports could discuss the fol¬ 
lowing practices: 

cl When should record-keeping begin 
in a particular proceeding? 

Agencies should consider establish¬ 
ing a rulemaking docket for each rule. 
Pedersen (page 79) suggests that in 
most cases, this could consist simply of 
a labelled, publicly accessible file 
drawer in a room set aside for such 
files, with an adequate and organized 
staff assigned to keep them in order. 
In view of the Executive Order’s re¬ 
quirements, it may make more sense 
to establish the docket when the pro- 
. ceeding is first placed on the agency’s 
agenda. 

6. What goes in the record, how main¬ 
tained? 

Once the docket is established, rele¬ 
vant material should be placed in the 
record. Pedersen (page 75) recom¬ 
mends that, at the time of publication 
of the NPR, all documents which the 
agency decided were of central rel¬ 
evance to the rule be placed in the file, 
and that “each one” be discussed in 
the preamble to the proposed rule or 
in the accompanying technical support 
documents. After the NPR. of course, 
all public comments received, all tran¬ 
script of hearings held concerning the 
proposal, and all documents of central 
relevance to the rulemaking which 
became available after the NPR would 
be placed in the file. (As mentioned in 
paragraph H, above, if such docu¬ 
ments were important enough the 
agency should extend the comment 
period or propose an amended rule.) 

c. Accessibility to the public 

A growing challenge in large-scale 
rulemaking proceedings is to insure 
that the record is compiled in a form 
that provides practical accessibility to 
the public and, indeed, to the agency 
itself. An ongoing study by the Admin¬ 
istrative Conference of the role of the 
rulemaking record in Federal Trade 
Commission trade regulation proceed¬ 
ings has found that records were regu¬ 
larly between 20,000 to 50,000 pages, 
with some over 100,000. Such bulky 
records obviously present a problem of 
adequate access, and at least one court 
has issued a warning as to the need for 
accessibility. “Had petitioners com¬ 
plained that they were not able to use 
the public file, we would of course 
have treated the complaint as a seri¬ 
ous matter.” Ethyl Corp. v. EPA, 541 F. 
2d 1, 49. n. 102 (D.C. Cir. 1976). 


Agency reports might discuss what is 
being done to insure the accessibility 
of the rulemaking record. 

3. HANDLING OF CONFIDENTIAL BUSINESS 
INFORMATION 

A recurring problem in agency rule- 
making is how to handle confidential 
business information. The Freedom of 
Information Act (FOIA), 5 U.S.C. 552, 
requires an agency to disclose docu¬ 
ments within its possession unless it 
determines that the document sought 
falls within one of the nine exemp¬ 
tions in the Act. However, agency de¬ 
terminations with respect to exemp¬ 
tion 4 (“trade secrets and commercial 
or financial information obtained from 
a person and privileged or confiden¬ 
tial”) may have a great impact on the 
person who originally submitted the 
document. Agencies need to develop 
policies for handling such confidential 
information, if they wish to obtain 
such information relevant to their ru¬ 
lemakings. Some method of determin¬ 
ing confidentiality should be estab¬ 
lished so interested persons can decide 
whether the risk of disclosure 
outweighs their interest in fully par¬ 
ticipating in the rulemaking proceed¬ 
ing. In appropriate cases, rulemaking 
notices should indicate an attention to 
the problem, (see Labor report. 22921). 
A number of agencies have announced 
their intention to develop policy in 
this area. See EPA. 43 FR 2637, DOE, 
43 FR 2653, FTC, 43 FR 3571, DOT 
(National Highway Traffic Safety Ad¬ 
ministration), 43 FR 22412. 

PUTTING EX PARTE COMMUNICATIONS IN 
THE RECORD 

Proper management of the rulemak¬ 
ing record can alleviate the potential 
problem of what to do with informal 
oral and written comments received 
from outside the agency, addressed to 
the merits of the rule but not received 
in the ordinary stream of comments 
engendered by the NPR. As noted in 
paragraph F(4) above, the problem of 
developing a standard procedure for 
handling outside contacts is more seri¬ 
ous after the NPR than before it, if 
only because of the dictum in Home 
Box Office, Inc . v. FCC , 567, F. 2d 9. 57 
(D.C. Cir.), cert denied, 98 S. Ct. Ill 
(1977), that discourages all off-the- 
record contacts after the NPR been 
published. However, the breadth of 
the Home Box Office opinion has been 
criticized, see Action for Children's 
Television v. FCC, 564 F. 2d 458 (D.C. 
Cir. 1977), and it probably does not 
represent the majority view to the 
extent that expresses a general prohi¬ 
bition on such contacts. The Adminis¬ 
trative Conference has suggested a 
more modest approach: a rulemaking 
file which adequately reflects com¬ 
ments from outside the agency, see 
ACUS Recommendation 77-3, 42 FR 


54251. The Federal Communications 
Commission has recently adopted the 
ACUSA approach, see 43 FR 27868 
(June 27, 1978). 

J. The Regulatory Analysis 

1. E.O. 12044 REQUIREMENTS 

As noted in paragraph A(3), above. 
Section 3 of the Order requires that 
major rules be accompanied by a regu¬ 
latory analysis (unless an economic 
impact statement has been prepared 
in accordance with the earlier E.O. 
11821 and 11949). [For a discussion of 
the practice under the earlier Execu¬ 
tive Orders, see Note, The Inflation 
Impact Statement Program: An Assess¬ 
ment of the First Two Years, 26 Am. 
U.L. Rev. 1138 (1977)1. 

Some agencies have gone farther 
than the Order to require some degree 
of economic analysis for all rules. 
USDA (21987) pledges to produce a 
draft and final “Impact Analysis” for 
all decisions of the Department with 
the extent of documentation in the 
analysis a function of the number of 
available alternative courses of action. 
DOT (23932) proposes to prepare a 
draft and final “Evaluation” for those 
rules not requiring a full regulatory 
analysis. See also, SBA (22606) and 
ICC (27730). On the other hand. 
Treasury (22323) proposes to omit 
preparation of analysis where “the 
economic or other consequences meet¬ 
ing the [criteria] flow directly from 
the statute, international agreement 
or court decision being implemented.” 

2. AGENCY PROCEDURES FOR DEVELOPMENT 

OF REGULATORY ANALYSIS (RA) 

Section 3(b) of the Order provides 
that “agency heads shall establish pro¬ 
cedures for developing the regulatory 
analysis and obtaining public com¬ 
ment.” The agency’s report should 
adequately describe the procedures 
used by the agency for developing its 
draft and final analysis. It should 
cover the following aspects: 

a. Responsibility for preparing , re¬ 
viewing, and approving the RA 

These responsibilities should be 
clearly designated in the reports. In 
most cases the initiating office (the 
one responsible for drafting the rule 
itself) also drafts the RA. See DOE 
(18635), USDA (21989). Treasury 
(22323), Interior (22575), CSA (22596), 
GSA (22615), HEW (23121), Commerce 
(23172), DOT (23932). EPA (29898). 
SBA (22606) proposes that consultants 
may be utilized to assist in the prepa¬ 
ration. CAB (29253) proposes that the 
office most concerned with the sub¬ 
stance of the rule (not necessarily the 
same as the initiating office) prepare 
the RA. 

A number of agencies require the 
draft RA to be submitted to a central 
review office: USDA (reviewed by Di- 
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rector of Economics, Policy Analysis 
and Budget, 21987), Interior (review 
by Assistant Secretary, Policy Budget 
and Administration, 22575), HEW 
(guidance by Assistant Secretary for 
Planning and Evaluation, 23121), Com¬ 
merce, (notification of and review by 
Chief Economist, 23172) ICC (review 
by Policy Review Office, 27730), CAB 
(assistance and review by Office of 
Economic Analysis, 29253). DOE 
(18638) provides for circulation of the 
RA to designated offices. 

Pinal regulatory analyses should be 
approved by the agency-head at the 
time of final publication of the rule, 
see sections 2(d)(3), 3(b)(1) of the 
Order. The Order’s implementation 
scheme calls for review of a limited 
number of final RA’s by an inter¬ 
agency Regulation Analysis Review 
Group set up by Presidential directive, 
chaired by the Council of Economic 
Advisors, and staffed by the Council of 
Wage and Price Stability, see 43 FR 
12668. 

b. Timing of preparation and avail¬ 
ability 

The reports should make clear that 
draft RA's are to be available at the 
time of NPR and final RA’s are to be 
available at the time of final publica¬ 
tion. 

c. Relationship to environmental 
impact statements CEIS ) 

A potential problem for agencies 
complying with E.O. 12044 is that 
many significant rules also will require 
the preparation of an EIS under the 
guidelines proposed by the Council on 
Environmental Quality, 43 FR 25230, 
June 9, 1978. Agencies should consider 
coordinating the development of the 
required analyses to avoid overlap. 
Several agencies have recognized this 
need in general terms. DOE (18637), 
USD A (21987-21989). 

In addition, other types of impact 
statements may be required by law. 
See section 382(b) of the Energy 
Policy and Conservation Act of 1975, 
42 U.S.C. 6362(b) which requires the 
CAB, ICC, Federal Maritime Commis¬ 
sion, Federal Power Commission and 
Federal Aviation Administration, to 
prepare energy impact statements for 
major regulatory actions. The ICC’s 
implementation regulation is pub¬ 
lished at 43 FR 29946. See also 
USDA’s list of other ’’directives for 
analysis” applicable to Department 
rules (21988). 

d. Integration with rule-development 
process 

The report should demonstrate that 
the agency’s process for developing a 
RA is well-integrated with its process 
for developing the rule itself, and that 
RA is a decisionmaking document. See 
Interior’s proposed report (22575) for 
such a demonstration. 


3. CONTENTS OF THE REGULATORY 
ANALYSIS 

Section 3(b)(1) of the Order general¬ 
ly specifies the contents of a regula¬ 
tory analysis. The agency reports 
should describe the contents in more 
detail. For example, DOE (18637) calls 
for a 5-10 page summary containing 
five items along with specified sup¬ 
porting documentation. USDA (21989) 
has provided for the preparation of 
agency guidelines for its ’’impact anal¬ 
ysis,” along with a sample format. In¬ 
terior (22574) proposes definitions for 
key terms (“economic effect,” 
“region,” “industry”). HEW (23121) 
and especially EPA (29898) present de¬ 
tailed guidelines for the preparation of 
RA’s, and EPA also announces the 
availability of even more detailed in¬ 
ternal working papers. In addition, in¬ 
formal guidelines have been prepared 
by and are available from the staff of 
the Council on Wage and Price Stabil¬ 
ity. 

K. Agency Head Approval of Final 
Rule 

1. E.O. 12044 REQUIREMENTS 

Section 2(d) requires that the head 
of the agency, or the designated offi¬ 
cial with statutory responsibility for 
the program involved, shall approve 
each significant regulation before it is 
issued and published. 

[Important Note.—As noted previously, the 
reference in section 2(d) of the Order to ap¬ 
proval by the agency head prior to publica¬ 
tion "for public comment” is incorrect. Sec¬ 
tion 2(d) is intended to refer only to the 
final approval stage.) 

He must determine that the eight re¬ 
quirements of section 2(d) are satis¬ 
fied: 

(1) The proposed regulation is needed; 

(2) The direct and indirect effects of the 
regulation have been adequately considered; 

(3) Alternative approaches have been con¬ 
sidered and the least burdensome of the ac¬ 
ceptable alternatives has been chosen; 

(4) Public comments have been considered 
and an adequate response has been pre¬ 
pared; 

(5) The regulation is written in plain Eng¬ 
lish and is understandable to those who 
must comply with It; 

(6) An estimate has been made of the new 
reporting burdens or recordkeeping require¬ 
ments necessary for compliance with the 
regulation; 

(7) The name, address and telephone 
number of a knowledgeable agency official 
is Included in the publication; and 

(8) A plan for evaluation of the regulation 
after its issuance has been developed. 

2. PROCEDURES 

The report should describe the pro¬ 
cedures used to assist the approving 
official to make the required determi¬ 
nations. See, for example EPA’s re¬ 
quirement (29899) of “evaluation 
plans” to help the Administrator make 


the determination called for in section 
2(d)(8), above. 

L. Publication of Final Rule 

1. E.O. 12044 REQUIREMENTS 

a. Significant rules 

As stated in Paragraph K, above, the 
agency head or designated official 
with statutory responsibility must ap¬ 
prove final significant rules prior to 
publication. Interior is proposing a 
’’signature requirement” (22573), see 
paragraph D(2), above. 

b. Major rules 

Section 3(b)(3) of the Order requires 
that the final regulatory analysis be 
made available (though it need not be 
published) when the final regulation is 
published. 

2. REQUIREMENTS OF ADMINISTRATIVE 
PROCEDURE ACT 

Section 553(c) requires that the 
agency incorporates in the rule a “con¬ 
cise general statement of [its] basis 
and purpose.” Such a statement must 
be adequate to show “what major 
issues of policy were ventilated • • • 
and why the agency reacted to them 
as it did.” Automotive Parts Assn, v. 
Boyd, 407 F. 2d 330, 338 (D.C. Cir. 
1968). The statement should “respond 
in a reasoned manner to the comments 
received, and explain how the agency 
resolved any significant problems 
raised by the comments, and . . . show 
how that resolution led the agency to 
the ultimate rule.” Rodway v. USDA , 
514 F. 2d 809, 817 (D.C. Cir. 1975). The 
statement might be drawn from mate¬ 
rials prepared to permit agency head 
to make the determinations required 
by section 2(d) of the Order. See Para¬ 
graph K, above. 

3. REQUIREMENTS OF FEDERAL REGISTER 

See paragraph G(3), above. 

4. EFFECTIVE DATE OF THE RULE 

Section 553(d) provides that ordinar¬ 
ily a rule may not take effect sooner 
than 30 days after publication, unless 
the agency finds (and publishes) good 
cause for doing so. 

M. Plain English 

1. E.O. 12044 REQUIREMENTS 

Section 2(d)(5) requires that the 
agency head determine prior to final 
publication that the rule is “written in 
plain English and is understandable to 
those who must comply with it.” Simi¬ 
larly, section 4(d) requires that in se¬ 
lecting existing regulations for review, 
agencies consider “the need to sim¬ 
plify or clarify language.” 
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2. PROCEDURES AND TECHNIQUES FOR IN¬ 
SURING COMPLIANCE WITH GOAL OF 
CLEARLY WRITTEN RULES 

k 

Agency reports should pay adequate 
attention to this need. An approach 
should be suggested, possibly Includ¬ 
ing the following techniques: 

c u Assignment of responsibility for 
editing rules or for assisting in 
draftsmanship 

The USDA (21988) directs the heads 
of the initiating agencies to involve 
their public information officers in the 
drafting, and directs the Office of 
Governmental and Public Affairs to 
guide and review the writing process. 
Action (22326) provides for editing by 
the Director of Communications or 
her designee. HUD (22599) provides 
that its Office of Neighborhoods, Vol¬ 
untary Associations and Consumers 
Protection will develop guidelines and 
offer technical assistance in drafting 
and also provides that “any substan¬ 
tial plain English concern shall be con¬ 
sidered a major policy objection, and if 
unresolved will be reported to the Sec¬ 
retary/Under Secretary.” GSA (22613) 
employs a professional editor in its 
Office of Administration. HEW 
(23122) has produced six “model regu¬ 
lations” of brevity and clarity. See also 
the published goals of HEW’s “oper¬ 
ation common sense,” 42 FR 59555, 
November 18, 1978. Commerce (23174) 
requires that an employee be designat¬ 
ed to insure that each document pub¬ 
lished in the Federal Register be in 
plain English. EPA (29897) plans “to 
develop a style book for regulation 
writers, select one or more regulations 
and develop them as models of good 
writing, and hire an editor • • •” 

Agencies should also be familiar 
with the requirements of the Office of 
the Federal Register for publication of 
preambles and other rulemaking docu¬ 
ments in the Federal Register. See 1 
CFR part 18. Furthermore, the Office 
of the Federal Register conducts train¬ 
ing classes in legal draftsmanship and 
has published a Legal Drafting Style 
Manual. (Copies are available from 
the Special Projects Unit, Office of 
the Federal Register. National Ar¬ 
chives and Records Service, Washing¬ 
ton, D.C. 20408). 

Two popular examples of revisions 
of existing rules into “plain English” 
are the FCC’s revision of citizens band 
radio service regulations, 43 FR 13976, 
and the Federal Home Loan Bank 
Board’s proposed reduction and sim¬ 
plification of its regulations, 43 FR 
14505. 

b. Publication of clear preambles to 
regulations 

If the substantive regulation is rela¬ 
tively technical or complicated in 
nature, agencies may wish to publish a 


preamble explaining in simpler or 
briefer fashion, the general framework 
and content of the regulation and 
what it is designed to accomplish, see 1 
CFR 18.12. The Administrative Con¬ 
ference has urged in its Recommenda¬ 
tion 76-2 that the Office of Federal 
Register and agencies act to preserve 
in the Code of Federal Regulations 
those statements of basis and purpose 
(or portions thereof) accompanying 
the publication in the Federal Regis¬ 
ter of newly promulgated rules that 
are of continuing interest to members 
of the public. 

3. is the report itself written IN 

CLEAR LANGUAGE AND UNDERSTANDABLE 

TO INTERESTED READERS? 

The reports should avoid unex¬ 
plained incorporations by reference, 
such as HUD’s reference to its “pres¬ 
ent procedure for Economic Impact 
Statements” (22599). The report’s 
fonnat should aid the reader in find¬ 
ing its highlights. (An example of a 
format that hinders a reader in GSA’s 
(22612), because the paragraphs are 
too long and the columns unbroken.) 
Charts and headings can be used to 
good advantage. See, e.g. t EPA’s report 
(29891-29900). Agencies should be 
aware that the Office of the Federal 
Register is quite cooperative on inno¬ 
vative formating suggestions if some 
advance notice is given. 

N. Review of Existing IIules 

1. E.O. i2044 REQUIREMENTS 

Section 4 of the order requires agen¬ 
cies to conduct periodic reviews of ex¬ 
isting rules “to determine whether 
they are achieving the policy goals of 
this order.” It suggests six criteria to 
be considered by agencies in develop¬ 
ing their own criteria for the selection 
of existing rules for review. 

2. AGENCY CRITERIA 

These criteria should be comprehen¬ 
sible. they should give guidance to the 
decisionmaker and they should be tai¬ 
lored to the particular needs of the 
agency, though generally following 
the order's suggested criteria. Two 
agencies that have each developed nu¬ 
merous criteria for selection are Labor 
(22920) and EPA (29899). 

3. AGENCY PROCEDURES FOR SELECTION 
AND REVIEW 

The order requires this review to 
“follow the same procedural steps out¬ 
lined for the development of new regu¬ 
lations,” and it specified that regula¬ 
tions selected for review shall be in¬ 
cluded in the semiannual agency agen¬ 
das. This means that the selection and 
review procedures should be coordinat¬ 
ed with the procedures for developing 
the agenda and developing new rules. 


More specifically, the report should 
make clear how the criteria will be ap¬ 
plied and by whom. DOE (18635) has 
established a high-level regulatory 
reform task force to select each year’s 
regulatory reform agenda. It should be 
noted that these “regulatory reform 
initiatives” are intended to encompass 
proposals for new procedural and sub¬ 
stantive regulations as well as reform 
of existing regulations. USDA (21988), 
Labor (22919) and DOT (23932) will 
leave it up to each agency head to 
select rules for review, but the selec¬ 
tion will be overseen by a central staff. 
USDA also provides that its agenda 
will have a separate listing for “regula¬ 
tions proposed for review” (with com¬ 
ments sought) and for “regulations 
schedule for review” (based on the 
comments received on the previous 
agenda). HUD (22600) will use a team 
in the Office of General Counsel to 
conduct its simplification program, 
until the program offices have person¬ 
nel trained in rule simplification. 
HEW (23122) has already launched its 
large scale rule-revision project, “oper¬ 
ation common sense”. 

4. REVIEW OF SOME OR ALL REGULATIONS 

AFTER A FIXED NUMBER OF YEARS 

Many of the agencies have pledged 
to review their existing rules in a fixed 
number of years or on fixed cycles. 
Several agencies pledge to review all 
their rules but give not deadline: OMB 
(all circulars, 21988), HUD (22600). 
Other agencies plan review of all rules 
in a fixed number of years: State De¬ 
partment (by 5/15/79, 22590), RRB (2 
years. 22604). HEW (5 years. 23119). 
Other agencies pledge periodic review 
on fixed cycles: NSF (2 to 3 years. 
2416), NCUA (3 years, 23689), DOJ 
and Commerce (4 years, 22923, 23173), 
USDA. Interior, and GSA (5 years, 
21988. 22576, 22616). 

5. INITIAL SELECTION OF RULES FOR 
REVIEW 

The Order requires agency reports 
to list rules to be selected for initial 
review. This initial list will be indica¬ 
tive of the agency’s general approach 
to implementing this portion of the 
order. By the time of the agency’s 
final report, the agency should be in a 
position to give reasons for its selec¬ 
tions. 

O. Oversight and Monitoring of 
Rulemaking Process 

1. PROVISION FOR CENTRALIZED MONITOR¬ 
ING OR COORDINATION OF ALL RULE- 

MAKINGS THROUGHOUT THE AGENCY 

Given the growing importance of ru¬ 
lemaking as a policymaking tool and 
the increase in procedural require¬ 
ments mandated by E.O. 12044, agen¬ 
cies may be well-advised to establish a 
central office to coordinate rulemak- 
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ing activities and monitor the agency's 
implementation of E.O. 12044. A 
number of agencies* reports indicate 
the establishment or designation of 
such an office or monitoring group: 

DOE—Regulatory Reform Task Force. 
18635. 

UDSA—Public Participation Staff. Office of 
economics, Policy Analysis and Budget, 
21987. 

Treasury—Executive Secretary, 22324. 
Interior-Assistant Secretary, Policy, 
Budget and Administration, 22575. 

State—Office of the Legal Adviser, and Dir¬ 
ectives Staff, Bureau of Administration, 
22589. 

CSA—Assistant Director for Management, 
22595. 

SBA—Regulations Administrative Office, 
22605. 

EEOC—Office of Policy Implementation, 
22610. 

GSA—‘Central control unit” in Office of 
Administration, 22613. 

Labor—Regulatory Review Panel. 22918. 
DOJ—Office of Legal Counsel. 22923. 
HEW-Deputy General Counsel for Regula¬ 
tion Review, 23120. 

NCUA—Regulatory Development Coordina¬ 
tor, Office of General Counsel, 23688. 
DOT—Department Regulations Council, 
23916. 

ICC—Policy Review Office 27730. 


EPA—Steering Committee, 29896. 

Only the Department of Commerce, 
23170, specifically disavows the need 
for centralized coordination and moni¬ 
toring of the rulemaking process. 
Other agencies omit mention of this 
need. 

2. PREPARATION OF HANDBOOKS ON 
RULEMAKING 

A number of agencies mention the 
existence of agency handbooks or 
manuals on rulemaking. See, State De¬ 
partment (22589), HUD (22599), GSA 
(22612) and EPA (29891). All agencies 
that use such a handbook or manual 
should inform the public of this in the 
final report and copies should be made 
available to the public. 

The Office of the Federal Register 
has recently published a draft source 
book designed to assist agencies in de¬ 
veloping programs to improve regula¬ 
tions, “Options for Regulatory Im¬ 
provement." Copies are available from 
the Office of the Federal Register. 

Robert A. Anthony, 

Chairman. 

[FR Doc. 78-22859 Filed 8-15-78; 8:45 am] 
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Directory of 
Federal Regional 
Structure 

[Revised as of May 1, 1978] 


The Directory serves as a guide to the regional 
administrative structure of the departments and agencies 
of the Federal Government. 

Designed to provide the public with practical 
information about regional offices, the Directory is 
particularly useful to citizens residing outside the 
Nation’s Capital. 

Included in the Directory is a map showing the 
10 standard Federal regions followed by tables listing 
the key personnel, addresses, and telephone numbers for 
agencies with offices in those regions. In addition, 
maps and tables are provided for those agencies with 
regional structures other than that of the standard 
regional system. 
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